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THE  COURT:  Good  morning. 

THE  CLERK:  81  C  6434,  Atari  vs.  North  American 
Philips.  Motion  for  Disqualification. 
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THE  COURT:  Let  me  tell  you  that  I  regret  very 
much  that  I  did  not  have  the  time  to  deal  with  this  matter 
yesterday.  If  I  had  the  time,  I  think  I  could  have  spared 
you  the  difficulty  of  coming  here.  But,  I  did  not  have  the 

time.  So,  now,  we  are  here. 

MR.  BODE:  We  appreciate  your  taking  the  time, 

today.  Your  Honor. 

Keith  Bode  for  the xplaintif f .  I  wanted  to  introduce 

myself  and  explain  my  presence  here.- 

Since  Mr.  Katz  is  going  to  be  one  of  the  witnesses, 
the  plaintiff  asked  us,  that  is,  Judge  Tone  and  myself  to 
represent  the  plaintiff  in  this  proceeding  yesterday  after¬ 
noon.  And  we  worked  on  it  last  night.  Unfortunately,  Judge 
Tone  has  the  flu  and  he  called  me  this  morning  and  said  that 
he  was- - 

THE  COURT:  Sorry  to  hear  that. 

MR.  BODE:  --going  to  doctor,  and  you  know  how 
serious  that  must  be. 

THE  COURT:  Express  my  regrets  and  sympathy. 

MR.  BODEN:  Thank  you. 

So,  we  are  ready  to  proceed,  but  we  would  like 
leave  to  formally  file  our  appearances  on  Monday. 
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MR.  REUBEN:  No  objection. 

MR.  BODE:  Thank  you. 

MR.  REUBEN:  Your  Honor,  two  things.  There  are 
three  preliminary  matters  which  can  be  off  the  record. 

I  apologize  for  my  garb,  but-- 

THE  COURT:  I  had  not  noticed. 

*  MR.  REUBEN:  Since  I  am  not  going  to  Philadelphia, 
I  am  going  to  a  dog  show  and  I  am  dressed  for  the  dogs;  and 
I  hope  Your  Honor  believes  me  more  than  my  wife,  who  came 
down  with  me,  because  she  did  not  believe  any  Federal  Court 
held  Court  on  Saturday.  \ 
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THE  COURT:  My  wife  is  seated  over  here.  She  came 

•k 

down  with  me  too,  so  as  soon  as  we  finish,  we  have  other 
things  to  do. 

MR.  REUBEN:  We  would  certainly- -  to  shorten  this 
hearing- - stipulate,  that  Mr.  Maher  was  a--until  December  of 
g 2 _ counsel  to  this  association.  I  think  there  is  no  dis¬ 

pute  that  he- -we  had  no  direct,  professional  relationship 
of  engagement  by  the  parties  seeking  to  disqualify  us. 

It  is  their  motion.  They  are  going  to  proceed. 

We  designate  Mr.  Maher  to  represent  us  and  move  to  exclude 
all  the  other  witnesses. 

THE  COURT:  All  right. 

MR.  BODE:  Well,  Your  Honor,  as  to  that,  we  do 
not  have  any  objection,  except  that  I  would  like  to  have 
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Mr.  Katz  who  would,  be  the  first  witness 
to  assist  me. 


remain  thereafter 


THE  COURT:  Ali  right.  AH  of  the  witnesses  will 

be  excluded.  There  is  a  room  across  the  hall. 

Mr.  Grice,  will  you  see  that  that  attorney  and 


witness  room  is  open 
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THE  CLERK:  Very  well. 

THE  COURT:  Let  me  assure  you  that  I  have  read 
very  carefully  every  document  that  has  been  filed  on  this, 
so  I  am  familiar  with  the  facts  you  have  alleged  and  I  want 
to  tell  you  something  else  that  came  up  yesterday. 

I  am  satisfied  that  this  is  not  a  matter  that  can 
be  resolved  as  a  matter  of  law.  There  are  a  number  of  factual 
question  here,  some  of  which  occur  to  me  which  perhaps  have 

not  occurred  to  the  lawyers. 

MR.  BODE:  That  could  well  be,  Your  Honor. 

THE  COURT:  All  right. 

MR.  BODE:  But,  I  think  it  is  true  that  there  are-- 
I  think  it  is  true  that  there  are  some  factual  questions 
and  there  are  a  number  of  matters  which  are  not  really  in 
dispute. 

THE  COURT:  All  right. 

MR.  BODE:  Let  me,  if  I  might.  Your  Honor,  just 
take  two  minutes,  literally,  to  say  what  I  think  the  issues 
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ar  e . 
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This  is  really  basically  a  Canon  4  situation,  a 
representation  by  an  attorney  of  an  interest  adverse  to 
former  client  and  the  Slaughter  case  in  the  Seventh  Circuit 
sets  forth  the  two-fold  test  that  there  must  be  proof  that 
there  was-- 

THE  COURT:  First,  it  seems  to  me  that  you  are 
going  to  have  to  establish  that  there  was  representation- - 
MR.  BODE:  --was  an  attorney-client  relationship. 
THE  COURT:  --of  the  plaintiff. 

MR.  BODE:  That  is  correct. 

THE  COURT:  That  seems  to  me  to  be  the  basic  ques¬ 
tion. 

MR.  BODE:  That  is  the  basic  question.  And  the 
only  other  question  is  the  substantial  relationship  between 
that  subject  matter  and  the  subject  matter  of  this  litigation. 

THE  COURT:  Well,  yes. 

/ 

MR.  BODE:  That  is  right. 

THE  COURT:  Well,  yes.  That  becomes  relevant-- 
MR.  BODE:  And  Your  Honor,  the  Westinghouse  case 
shows  how  that  applies  in  the  particular  situation  of  the 

1 

trade  association.  There  is  no  automatic  exclusion,  but, 
on  the  other  hand,  you  do  not  forget  about  the  situation 

2 

just  because  the  trade  association  itself  pays  the  legal 
«3 


25 


bills  and  is,  you  know,  designated  on  the  law  firm’s  books 
as  the  client,  but  you  look  at  the  situation  of  whether  there 
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is  a  perception- -reasonable  percept  ion- -by  the  people  involved 
that  they  are  consulting  and  dealing  with  the  lawyer  in  an 

atmosphere  of  the  professional  relationship  and  entitlement 

* 

to  confidentiality. 

I  agree  those  are  the  issues  here  and  once  that 
is  established,  I  think,  given  the  nature  of  the  subject 
matter,  the  substantial  relationship  requirement  is  very 
readily  and  almost  self  evidently  satisfied.  Your  Honor. 

I  would  like  to  call  Mr.  Katz  as  our  first  witness. 

(Witness  sworn. ) 

THE  CLERK:  Be  seated,  please.  State  your  name 
and  spell  your  last  name  for  the  record.  Lean  forward;  speatc 
to  this  microphone.  Keep  your  voice  up. 

THE  WITNESS:  My  name  is  A.  Sidney,  S-i-d-n-e-y, 

Katz,  K-a-t-z. 

BY  MR.  BODE: 

q  And  are  you  a  member  of  the  firm  of  Welch  §  Katz 

and  one  of  the  counsel  for  the  plaintiff,  Midway  Manufacturing 
Company  in  this  litigation? 


A 

Q 

A 

Q 

A 

Q 


Yes. 

How  long  have  you  been  a  member  of  the  bar? 
Approximately  17  years. 

Do  you  have  any  specialty? 

Yes . 

What? 
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k  My  specialty  is  in  the  area  of  intellectual  property 

law,  particularly,  patents,  trademarks  and  copyrights. 
q  Now,  directing  your  attention  to  the  period  May  20 

through  December  31,  1982,  was  the  parent  corporation 
the  plaint if f -- that  is  Bally  Manufacturing  Corporatio 
member  of  the  Amusement  Device  Manufacturer’s  Association? 

A  Yes. 

q  And  I  would  like  Your  Honor  to  call  that  the  "Associa 

tion",  which  I  think  is  generally  done. 

THE  COURT:  I  understand. 

w 

BY  MR.  BODE: 


q  During  that  period,  did, you  have  occasion  to  come 

into  contact  with  Mr.  David  Maher  of  the  firm  of  Reuben  and 


Proctor? 


Yes. 


A 

Q  And  what ’was  Mr.  Maher’s  position,  if  any,  with 

f 

respect  to  the  Association,  at  that  time? 

A  He  was  the  counsel  for  the  Association. 

q  And  he  was  then  with  Reuben  and  Proctor? 

A  Yes. 

q  When  was  the  first  occasion  that  you  had  contact 

with  Mr.  Maher  in  connection  with  Association  matters? 

A  I  believe  it  was  early  in  1982,  I  believe,  in  either 

February  or  March--late  winter  or  early  spring  of  1982. 


And  how  did  that  contact  occur--in 
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telephone,  or  otherwise. 
A  By  telephone. 


Q 

A 


A 

Q 

A 


Who  placed  the  call? 

He  did. 

And  introduced  himself? 
Yes. 
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‘And  what  was  said  in  that  conversation? 

He  indicated  that  he  was  counsel  for- -he  was  with 
Reuben  and  Proctor- -he  was  counsel  for  the  trade  association, 
and  that  they  were  setting  up  a  meeting--I  believe  it  was 
at  the  Standard  Club- -for  counsel  for  the  member  companies 
of  the  Association  and' that  the  meeting--the  purpose  of  the 
meeting" was  going  to  be  to  discuss  the  copyright  protection 

for  video  games. 

He  indicated  that  the  members  of  the  Association 
had  a  common  interest  in  the  protection  of  video  games  and 
to- -  they  were  more  or  less  waging  a  war  against  piracy  of 
these  coin  operated  video  games,  and  that,  if  I  attended 
the  meeting--  since  Midway  was  very  active,  and  perhaps, 
taking  the  lead  role  in  the  cause  at  that  time- -that  my  atten¬ 
dance  at  the  meeting  would  be  of  mutual  benefit  to  everyone; 
that  there  would  be  an  exchange  of  information  as  to  what 
has  transpired  in  the  cases,  what  the  law  was  developing, 
what  it  should  be,  and  that  the- -that  there  was  going  to 
be- -what  they  were  looking  forward  to  was  to  some  kind  of 
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interchange  of  documents  later.  That  would  be  discussed 
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at  the  meeting. 

Q  Did  you,  in  fact,  attend  that  meeting? 

A  Yes. 

Q  And  what  occurred  at  that  meeting? 

A  There  was  a  general  discussion  of  the  development 

of  the  law  with  respect  to  the  protection  of  video  games 
under  the  copyright  law,  trademark  law.  And  there  was  an 
attempt  to  set  up  some  kind  of  a  central  repository  for  documents 
which  was  going  to  be  under  the  supervision  of  Mr.  Maher 

so  that  decisions  and  orders  that  were  favorable  would  be 

•  \ 

able  to  be  communicated  to  the  different- -or  transmitted 
to  the  different  attorneys  representing  the  members. 

And  the  desire  was  that  there  be--that  there  be 
legal  precedents  set  that  would  establish,  as  quickly  as 
possible,  good  law  in  the  United  States  under  the  new  1976 
Copyright  Act,  which  had  become  effective  in  ’78,  to  protect 
video  games,  to  show- -so  that  something  could  be  done  to 
stop  the  piracy  in  that  area. 

Q  Now,  directing  your  attention  again  to  the  period 

from  May  until  December  1982,  did  you,  in  your  dealings  with 
the  Association,  observe  whether  the  Association,  in  fact, 
had  any  program  with  regard  to  copyright  of  video  games? 

A  Yes. 

Q  And  what  was  that  program? 
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\  They  did,  in  fact,  implement  collection- -the  process 

of  collecting  cases  and  there  was  a  lot  of  communicat i on 
between  counsel  for  members  of  the  Association  in- -for  the 
protection  of  video  games.'  And  there  was  an  attempt  to-- 
nnd  in  fact  they  did  establish  further--or  set  up  further 
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meetings  in  connection  with  that  cause. 

q  'What  role,  if  any,  did  Mr.  Maher  play  in  this  program 

A  Mr.  Maher  was  the--as  far  as  I  knew- -was  the  main 

instrumentality  through  which  the  meetings  were  being  set 
up.  Most  of  my  communications  with  the  Association  were 

through  Mr.  Maher.  N 

He  would  call  me.  We  had  had  some  discussions- 
-brief  discussion  on  the  telephone.  I  would  forward- somet imes 
I  called  him  to  send  him  copies  of  recent  cases,  and,  perhaps, 
make  a  few  of  my  comments  in  commenting  on  the  case- -cases 
in  particular,  with  respect  to  video  game  copyrights,  which 


was  my  prilnary  interest. 

The--he  also  did  other  things.  I  think  he  monitored 
legislation.  I  believe  he  sent  me  from  time  to  time  some 
bills,  pending  bills  regarding  proposed  legislation  that 
would  affect  video  game  companies.  And  he  disseminated  the 
information  that  he  obtained.  And  so  I  was  a  recipient  of 


information  also. 

Q  Now,  directing  your  attention  specifically  to  the 

meetings  of  October  14  and  15,  1982,  which  are  referred  to 
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in  your  affidavit,  did  you,  in  fact,  attend  meetings  at  the 
offices  of  Reuben  and  Proctor  in  connection  with  Association 
matters  on  those  dates? 


A 

Yes. 

Q 

And  how  did  you  come  to  attend  those  meetings? 

1 

Were 

you 

invited? 

r 

A 

‘Yes. 

8 

Q 

By  whom? 

9 

A 

By  David  Maher. 

10 

Q 

And  how  did  this- -how  was  this  invitation  made? 

11 

A 

By  telephone. 

12 

Q 

Who  called? 

13 

A 

I  believe  Mr.  Maher  called  me  sometime  in  the  middle 

14 

of 

September,  1982  to  tell  me  that  a  meeting  was  set  up. 

15 

Q 

Now,  wait.  What  was  said  during  that  phone  conversa- 

16 

t  ion? 

- 

17 

A 

Mr.  Maher  indicated  that  there  was  going  to  be 

18 

a 

two- 

day  meeting  set  up  at  their  offices.  The  first  day 

was  going  to  be  a  small  meeting;  that  there  was  going--they 
were  arranging  a  technical  representative,  or  a  technical 
representative  had  been  arranged,  which  turned  out  to  be 
Dr.  Keane  from  Bally.  And  there  was  an  attorney  from  England 
by  the  name  of  Amedee  Turner,  who  was  a  British  barrister 
and  a  Queen’s  counsel,  who  was  coming  in  for  that  meeting, 
and  he  was  going  to  be  there,  Dave  Maher  was  going  to  be 
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there;  I  was  there  and  there  would  be  a  few  other  people, 
that  the  purpose  of  that  meeting  was  to,  essentially,  educate 
or  advise  Turner  with  respect  to  what  the  law  was  in  the 
United  States  which  was  probably  the  most  advanced- - the  country 
having  the  most  advanced  law  in  this  area;  that  there  was 
going  to  be  a  technical  discussion  with  respect  to  how  games 
were  designed  and  how  they  should  be  protected- -how  they 
were  protected,  in  my  view,  in  the  United  States. 

And  that  he  was  going- -that  is,  Turner- -would  then 
be  able  to  do  two  things.  He  was  going  to  have  them--there 
was  going  to  be  a  meeting  on  the  next  day--October  15th-- 
with  a  larger  group  of 'attorneys  of  members  of  the  Association. 
And  that  he  was  going  to  describe  to  them  how,  under  European 
laws,  particularly  England  and  France,  the  video  games  would 
be  protected. 

And  also,  from  his--from  the  education  that  he 
was  receiving- -that  Turner  was  going  to  receive--he  would 
then  go  back  to  Europe--he  was  also  a  member  of  the  European 
parliament- -and  he  was  proposing  legislation  for  the  European 
j  Common  Market  in  the  area  of  intellectual  property  law,  which 

l  would  better  protect  the  video  game- -video  games- - against 


copiers, 


Essentially,  he  had  told  me  that  this  was  going 
to  be  the  program  and  he  wanted  to  know  if  I  was  going  to 
do  it  and  I  told  him  yes. 
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5  And  did  Bally  arrange  to  have  Mr.  Keane  attend 

also? 

A  Yes. 

Q  Now,  at  the  meetings  on  October  14  and  15,  was 

Mr.  Maher  present? 


A  Yes. 

Q  And  what  was  your  perception  of  Mr.  Maher's  role 
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during  those  meetings. 

MR.  REUBEN:  I  object  to  his  perception,  Your 

Honor.  He  can  tell  what  he  saw. 

MR.  BODE:  Well,  Your  Honor,  in  the  Westinghouse 
case,  clearly  makes- - indeed  the  critical  factor  in  these 
kind  of  trade  association  cases,  the  perception,  which  must 
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be  a  reasonable  perception-- 

THE  COURT:  Perception  by  whom? 

MR.  BODE:  By  the  person  who  is  objecting  and 

seeking  the  di sqal if ication. 

THE  COURT:  All  right.  I  will  overrule  the  objec 
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ti  on. 

BY  THE  WITNESS: 

A  Well,  I  think  there  were  two  roles--I  mean--the 

roles  were  different  at  different  meetings. 

On  the  October  14th  meeting,  which  was  a  small 
one- - 1  think- - 1  believe  there  were  seven  people  present  in 
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small  conference  room  at  Reuben  and  Proctor’s  firm.  It 
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was,  you  know,  around  a  circular  table.  There,  Mr.  Maher 
more  or  less  guided  the  meeting  by  raising  the  points  that 
were  to  be  discussed  and  generally,  when  people  went  off 
on  tangents  or  went  off  into  perhaps  too  much  detail,  pulled 
the  meeting  back  along  the  outline  that  he  had  in  mind. 

The  discussion- -Dr.  Keane  discussed  technical  matters- 


BY  MR.  BODE: 

q  Now,  wait.  The  question  was  not  what  happened 

at  the  meeting.  We  will  come  to  that.  The  question  was 
your  perception  of  Mr.  Maher’s  role  at  that  time. 

A  Well,  okay.  That  was  one  role  that  he  served-- 

THE  COURT:  May  I  interrupt*  in  view  of  the  fact 
that  I  overruled  the  objection?  Will  you  have  Mr.  Katz  establish 
for  the  record  the  perception  applies' to  the  party  who  believes 
he  or  it  is  being  represented.  Is  that  not  right? 

MR.  BODE.:  Yes,  that  is  correct.  Your  Honor. 

THE  COURT:  Would  you  as  Mr.  Katz  to  state  for 
the  record  when  he  was  there,  in  what  role  was  he  there? 

Because  that  is  where  the  perception  becomes  important. 

MR.  BODE:  In  what  role  Mr.  Katz  was  there? 

THE  COURT:  Sure,  since  you  asked  him  about  his 


perception- - 


BY  MR.  BODE: 


Could  you  tell  the  Court-- 

THE  COURT:  I  think  the  perception  would  then  t i « 
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into  the  plaintiff  in  this  case. 

Would  you  state  for  the  record? 


BY  MR.  BODE: 


Q  What  role  were  you  there? 

A  I  was  there  in  the  role  of  counsel--as  a  representative 

for  Bally  and  Midway,  at  the  meeting.  And,  the-- 
Q  ‘And  for  how  long  have  you  represented  them  m  patent 


matters? 


Since  1973. 


Okay. 


A  Approximately  ten  yqars. 

Q  All  right.  Would  you  go  on  and  tell  us  your  perception 

of  Mr.  Maher's  role? 

A  Mr.  Maher  was  there  representing  the  trade  association, 

naturally,  that  he  was  there  as  counsel  for  the  trade  association, 
but  I  perceived  his  role  as  also  being  representing  Midway's 

interests  at  that  meeting. 

In  connection  with  the  subject  matter  that  was 
being  discussed  in  great  detail,  and  that  is  the  copyright 
protection  for  video  games--and,  in  particular,  the  Pac  Man 
game,  which  is  one  of  Bally's  games. 

Q  Now,  could  you  i dent if y- -you  have  already  indicated 

where  these  meetings  took  place.  Would  you  tell  us  who  was 
present,  first  on  the  14th  and  then  on  he  15th? 

A  Okay.  At  the- -on  the  14th,  as  I  said,  I  believe 
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there  were  seven  people  present.  I  will  try  to  recall  them 
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around  the  table. 

Myself,  I  believe  David  Maher  was  on  my  left. 

Then  Amedee  Turner,  Dr.  Martin  Keane,  then  there  were  three 
people,  two  1  believe  were  with  a  company- -another  company- - 
another  member  of  the  Association,  Destron/G. D. I .  and,  I 
believe,  there  was  one  gentleman  from  Sega,  Gremlin  Sega, 
which  is  another  member. 

Q  And  how  long  did  the  meeting  on  the  14th  last, 

approximately? 

&  It  started  in  the  morning,  approximately  around 

\ 

9:00  o’clock,  or  so;  and  terminated  at  the  end  of  the  business 
day,  probably  about  4:30  or  so. 

q  And  who  was  present  on  the  15th?  First  of  all, 

were  the  same  people  present  again? 

A  I  believe  some  of  the  same  people  were  present; 

some  were  not  present. 

q  All  right.  Well,  tell  us  who  was  present? 

A  On  the  15th,  there  were  a  larger  number  of  people. 

It  was  in  a  larger  conference  room  at  Reuben  and  Proctor. 

And  there  were  approximately--!  don1 t  know- -11  or  12  people, 

I  believe.  Approximately  a  dozen. 

I  don't  know  if  I  can  name  all  of  them,  but  I  can 
try.  If  you  want  me  to. 

Q  As  many  as  you  can,  without  taking  too  much  time. 


f  n  I  t 


A  Ok u  v ,  OlliKH  Hum  mpeir,  Awntlnd  Turner,  Dave  Maher, 

there  was  Mol  via  Urn Iduuhui  g,  who  was  roprcsont ing~ -he  was 
an  attorney  representl  ujj  Williams;  bud  Shulman,  an  attorney, 

1  be\  \  eve,  represent  l  uy  lies  l  ton/(3. 1).  1  •  There  was  an- -1st  s 
i  see-  -Karon  Witte  was  Ilium,  ns  rtn  attorney  representing  Atari, 

>  and  Schoenberg  a  follow  by  1 1 a  name  of  Schoenberg,  who  was 

7  a n  a 1 1 o r n o y  r o present  in g  S I  n r n . 

8  Others  might  come  to  mo,  but  those  are  thq  ones 

9  that  come  most  readily  to  mind. 

10  n  These  companies  that  you  mentioned  were  members 
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of  the  Association?  ^ 

A  Yes. 

•k 

Q  Aside  from  Mr.  Turner  and  Mr.  Maher,  whom  you  have 

identified,  were  all  of  those  present*  on  both  the  14th  and 
15th,  employed  or  counsel  for  one  of  the  members  of  the  Associa¬ 
tion? 

A  That  was  my  understanding. 

q  Now,  will  you  then- -and  how  long  did  the  meeting 

last  on  the  15th? 

A  I  don’t  think- -I  don’t  know.  It  started  in  the 

morning,  about  9:00  o’clock,  I  believe,  and  it  went  to  a 
late  lunch-  buffet  lunch  or  something- -  sandwiches  or  something 
that  was  brought  in--I  think  a  buffet  of  sandwiches.  I  believe 
that  I--  it  was  sometime  into  the  afternoon;  maybe  3:00  o'clock, 
something  like  that. 
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Q  All  right.  Now,  will  you  tell  us  what  was  said 

during  the  meetings  on  the  14th  and  15th? 

A  On  the  14th,  I  presented  some  overview  of  the  law 

initially.  Dr.  Keane  discussed,  generally,  how  games  were 
designed,  starting  with  the  initial  conception  of  a  game--as 
a  typical  matter,  and  going  through  the  music,  the  graphics, 
the  images  that  had  to  be  generated,  the  programs- - the  computer 
programs  in  different  forms,  and  finally,  the  games  and  how 
it  was  so-called  "tweaked"  or  fine  tuned  to  perfection  as 
they  view  it,  to  be  the  proper  way  for  the  final  product 
to  be  presented.  And  I  discussed  at  each  level  the  what 
my  views  were  with  respect  to  how  to  protect  the  game  under 
the  developing  law  in  the  United  States. 

And,  in  that  regard,  I  had  occasion  to  refer  to 
various  problems  that  we  had  been  presented  in  the  various 


cases 


that  we  had  been  involved  in,  particularly  at  the  Interna¬ 


tional  Trade  Commission,  which- -where  there  had  been  in  one 


case, 


I  believe  approximately  55  respondents,  and  which  related 


to  Pac  Man.  And  the  evidence  that  we  used;  the  legal  positions 
that  were  taken;  the  general  types  of  evidence,  with  respect 
to  how  do  we  prove  up  title  and  with  respect  to  certain  presump¬ 
tions  that  we  were  entitled  to  in  the  United  States,  but 
would  not- -I  know,  by  comparison,  that  they  wouldn't  be  entitled 
to  in  European  countries.  And  the  general  strategy  of  the 
litigation  that  we  had  been  involved  in. 
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I  talked  about  the  strengths  in  our  position,  and 

1  also  pointed  out  particular  areas  of  weaknesses  that  I 
thought  in  our  position,  that  had  come  up  in  these  various 

cases.  That  was  one  area  of  discussion. 

Another  area  of  discussion  on  the  14th  was  the 
scope  of  copyright  protection.  We  talked  about  the  question 
of,  how  do  you  tell  when  a  game  is  infringing.  How  many- 
-what  kind  of  changes  do  you  have  to  make  in  the  game  for 
it  to  be  noninfringing,  and  what  are  the  tests. 

And  I  talked  about  a  strong  theory  that  I  thought 
should  be  presented  for  maximurn  scope,  or  widest  scope  of 
copyright  protection.  And  I  talked  about  what  I  thought 

•k 

were  weaker  positions. 

And  Mr.  Turner  used,  as  an  example  in  these  discussions 
particularly  Pac  Man,  which  he  selected,  and  it  was  the  subject 
matter  of  discussion.  For  example,  what  happens  if  you  make 
the  character  look  different  than  Pac  Man?  How  different? 

What  about  the--he  talked  about  the  copyr ightabi 1 i ty .  This 
was  a  subject  of  di scussion- - the  copy r ightabi 1 i ty  of  the 
general  rules  of  the  game  versus  the  specific  rules  or  the 
L  detail  operation  of  what  happens  on  the  screen,  for  example, 

2  in  response  to  the  computer  control.  For  example,  that  after 

3  certain--in  certain  situations,  the  ghost  figure  always  goes 
£4  a  certain  way.  What  happens  if  you  change  it  to  another 

character  and  it’s  not  a  ghost,  but  that  chasing  figure  goes 
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in  the  same  way  and  follows  those  very  detailed  rules.  Ho w 
does  that  fit  under  the  copyright  law?  How  do  you  apply 
the  copyright  law  to  that. 

% 

We  talked  about  strong  positions.  We  talked  about 

weaknesses  in  those  positions. 

A  third- -another  area  that  we  discussed  in  tha»- 

» 

meeting,  was  a  proposed  amendment  to  the  law  that  Mr.  Maher 
passed  out.  It  was  some  House  of  Representatives  bill  proposing 
to  amend  the  copyright  laws  to  make  copyrightable  the  so- 
called  algorithm,  which  is  the  mathematical  equation  that 

underlies  a  computer  program.  N 

And  we  talked  about,  if^that  was  beneficial  to 
■£1^0  industry,  or  if  that  wasn't  beneficial  to  the  industry. 

Dr.  Keane,  I  believe,  expressed  his  concern  about  what  would 
happen  and  what  industry  it  would  benefit;  whether  it  would 
harm  or  hurt  the  amusement  game- -the  coin  operated  amusement 
game  industry  if  that  became  the  law. 

We  also  talked  about  computer  programs  and  their 
)  copyr ightability.  For  example,  we  talked  about  the  copyright 

0  protection  of  the  source  code.  We  talked  about  the  copyright 

1  protection  of  the  object  code,  which  was  placed  into  the 

12  ROM- -  what  they  call,  the  read  only  memory,  which  is  part 

23  0f  the  computer  system  in  the  game.  And  we  also- -I  discussed 

24  some  potential  weak--  potential  weaknesses  in  the  theory 
of  protection  that  might  be  encountered  in  connection  with 
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some  recent  cases  that  had  distinguished  different  kinds 
of  programs  for  different  uses.  And  so,  that  was  a  subject 
of  discussion. 


We  also  discussed  the--how  one  might  attack--in 
terms  of  the  strategy.  We  talked  about  strategy  of  litigation 
in  connection  with  the  presumptions  that  Midway  relied  on 
to- -  in  order  to  bring  its  cases.  That  is,  it  has  a  Certificate 
of  Registration,  which  gives  rise  to  certain  presumptions 


of  the  correctness  of  title  and  the  validity  of  the  copyright. 

And  I  discussed  the  weaknesses.  How  I  would,  or 
how  someone  could  attack  those^  presumptions  to  invalidate 
the  copyright  or  to  attack  title  by  analogy  to  what  would 
be  necessary  in  a  European  country  that  was  under  the  Berne 
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Convention,  where  you  were  not  entitled  to  presumptions, 
and  you  have  to  put  in  your  evidence  directly.  You  did  not 
have  the  benefit.  You  had  to  prove  them  up  yourself.  And 
so,  that  would  highlight  the  weaknesses  that  one  would  have 
in  defending  his  presumption  in  the  United  States.  That 
was  the  deal--that  was  the  subject  of  some  discussion  with 
Amedee  Turner,  Dave  Maher  and  myself  at  that  meeting. 

Another  area  that  was  discussed  was  in  connection 

with  our  theory  of  fixation  of  the  audiovisual  work--the 

copyright  in  the  audiovisual  work  under  the  1976  Act.  That 

i  _ I  discussed  the  case  we  had  at  the  International  Trade 

„  .  vmt  I  discussed--I  went  beyond  it. 

Commission,  our  i  ' 
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I  discussed  the--I  discussed  how  I  thought  that 
the  theory  might  be  attacked.  I  discussed  the--in  terms 
of  the  technology,  I  have  a  background  in  electrical  engineering 
and  I  suppose- -that  tied  in  with  Dr.  Keane's  descriptions 
of  actually  how  they  designed  the  games  and  how  they  operated 
in  somewhat  greater  detail. 

’But,  there  was  a  discussion  of  a  theory  for  attacking- 
how  I  would  attack  the  copyright  in  the  audiovisual  work 

in  a  system  in  the  Pac  Man  game. 

We  talked  about  the--I  talked  about  how  we  established 
the  fixation  by  virtue  of  the^use  of  expert  witnesses  in 

connection  with  other  cases. 

I  think- -no,  there  was  another  area,  I  believe. 

I  don't  know  if  I  covered  it.  In  connection  with  the  scope 
of  the  copyright,  which  I  previously  mentioned,  we  discussed 
the  various  theories- - theories  of  proving  infringement  and 
I  can--  I  mentioned  the  strengths  and  weaknesses,  but  there 
was--I  alluded  to  theories  of  derivative  work,  based  on  deriva¬ 
tive  work  provisions  in  the  Copyright  Act,  and  I  discussed 

,  the  mer its-relat ive  merits  and  demerits  of  that  theory. 

Y  I  think  that  covers  the  October  14th  meeting. 

2  Q  How  about  October  15th? 

53  ^  On  October  15th,  some--a  lot  of  these  points  were 

24  on  a  more  general  basis.  The-  —  some  of  the-  —  some 

25  of  the  things--  some  of  the  points,  such  as  the  scope  of 


Katz 


di rec t 


copyright  protection  was  discussed  in  some  detail. 

This  specific  case,  Midway- -Atari  and  Midway  vs. 

North  American  Philips  came  into  the  discussion  during  that 

% 

meetig,  particularly  with  respect  to  the  scope  of  copyright 
protection  by  proof  of  direct  similarities  versus  proof  by 
violation  of  the  copyright  owners1  right- -exclusive  right--to 

k 

make  derivative  works,  given  that  a  derivative  work  has, 
by  definition,  differences  from  the  original  work;  that  there 
was  a  view  that  that  would  be  a  broader  scope  of  copyright 
protection. 

But,  we  went  into  some  merits  and  demerits,  but 
not  with  respect- -not  in  the  detail  we  had  done  the  day  before. 
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I  believe. 

And  we  talked  about- - var i ous  attorneys  spoke  about 
particular  cases  they  had  and  took  people  through  a  step 
by  step  process  of  -what  had  happened  in  particular  cases. 

I  recall  at  least  one  or  two  attorneys  doing  that  and  relating 
their  experiences  in  their  case,  the  problems  they  had  in 
their  evidence;  how  the  result  happened  to  come;  what  happened 
in  the  case;  the  current  status  of  it,  and  so  on. 

And  there  were  some  other  attorneys  who  discussed 
some  other  theories  of  characterizing  how  to  determine  when-- 
what  was  a  copyright  infringement  from  what  wasn’t.  Assuming 
that  a  person  set  about  to  design  a  game,  how  much  different 
would  it  have  to  be  before  it  wasn’t  an  infringement.  That 
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kind  of  thing.  And  people  presented  their  theories  and  ways 
of  looking  at  it. 

And  at  that  meeting,  Mr.  Turner  was  sort  of  the 
moderator  and  asked  a  lot  of  questions  of  people;  got  a  ot 
of  answers  and  sort  of  presented- -he  presented  his  view  as 
to  how- -what  the  situation  would  be  under  some  of  the  laws 
in  European  countries,  as  he  viewed  it,  and  what  would  be 
the  desirable  goal  if  you  were  to  have  a  new  law  in  the  European 
community,  what  should  that  be?  How  far  should  it  go  for 

protection  of  the  video  game  copyright. 

I  think  that  was- -Mu.  Maher  at  that  meeting  partici¬ 
pated  to  some  extent  in  the  discussions,  but  he  wasn't  the 
moderator . 

q  Now,  you  mentioned  that  Mr.*  Keane  of  Bally  was 

present  on  the  14th.  And  what  part,  if  any,  did  he  take 
in  the  discussions? 

A  He  spoke  at  some  length,  on  and  off.  And  had- -he 

described  an  electronic  printed  circuit  board,  an  electronic 
board  that  I  had--I  saw  at  the  meeting.  It  seemed  to  me 
l  that,  perhaps,  the  understanding  of  what  was  going  on  would 

1  be  facilitated  greatly  by  having  an  actual  example  of  the 

2  electronic  system  in  front  of  the  group. 

^  So,  I  called  my  office,  which  was  right  down  the 

24  street  and  somebody  brought  over  a  sample.  I  think  it  was 

25  an  Exhibit  from  a  case.  A  sample  of  an  electronic  printed 
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circuit  board,  I  believe  it  was  the  Pac  Man  game. 

And  Dr.  Keane  then  described  what  the  various  compo 
nents  were,  what  they  did  on  what- -what  operated  to  function, 
to  produce  the  copyrighted  audiovisual  work,  that  is,  what 
you  see  and  what  you  hear.  What  operated  on  the  program; 
where  the  program  was  contained,  and  what  components.  And 
we  had  it  on  the  table  and  everybody  examined  it,  and  he 
explained  it--the  technical  aspects.  And  I  attempted  to 
explain  the  legal  aspects  as  I  perceived  it,  and  how  the 
different  issues  arose. 

■  He  also  spoke  at  gre^t  length  about  how  people 
could  copy  the  game.  There  were  various  levels  of  copying. 

•k 

There  was,  you  know,  just  the  copying  of  the  audiovisual 
works,  that  is,  you  look  at  what  you  see  and  what  you  hear 
and  make  your  own  system,  and  there  was  the  copying  of  the 
program.  There  was,  you  know,  sort  of,  a  direct  copy,  or 
exact  duplication  of  the  entire  system. 

And  then  he  talked  about  certain  techniques- - electro- 
nic  techniques  that  would  prevent,  perhaps,  people  from  copying 
things  so  readily*  That  was  the  subject  of  some  discussion. 

I  think  that  that  answers  your  question. 
q  Did  Dr.  Keane  say  anything  about  describing  the 

mode  of  development  of  video  games? 

A  Yes.  That  is,  by  the  mode  of  development,  I  alluded 

to  earlier,  how  the  game  was  originally  conceived,  what  people 
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did  in  developing  a  game.  And  who  did  what  in  connection 

with  the  various  tasks  that  needed  to  be  performed  to  go 

from  the  bare  concept  to  the  final  product.  He  took  people 

% 

through  those  stages. 

Turner  was  determining- -Mr .  Turner  was  determining 
at  what  point  creativity- -at  what  point  there  was  creativity 

k>  • 

'  that  would  be  protected  under  the  copyright  laws  of  the  various 

8  countries;  and  we  were  pointing  out  how  the  creativity  at 

9  different  points  would  be  protectible  under  the  United  States 

10  law  by  virtue  of  the  creativity  itself.  And  we  talked  a 

\\  little  bit  about  the  old  Copyrsight  Act  and  the  differences 

12  between  that  one  and  this  one. 
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q  My  hearng  may  be  bad,  but  I  thought  that  at  the 

beginning  of  your  discussion  of  this  meeting,  that  you  said 
that  it  was  Dr.  Turner  who  described  the  development  of  the 


games . 


A  Oh,  I 

Dr.  Keane.  Dr. 
Mr.  Turner. 
q  Now, 

October  14  and 


meant- -I'm  sorry,  I  misspoke.  Yes.  It  was 
Keane  did  that  discussion,  not--it  was  not 

during  the  discussions  in  the  meetings  on 
15,  were  you  guarded  in  what  you  said? 


A  No. 

q  Why  not? 

A  was  my  understanding  that  everybody  at  the  meeting 

had- -they  were  all  on  the  same  team.  They  all  had  a  common 
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interest  in  protecting  video  games  from  copyright  protection-- 
I  mean  from  copiers;  of  providing  the  maximum  amount  of  protec 
tion  for  the  games,  and  I  didnTt  think  there  was  any  problem. 

I  considered  Mr. 'Maher  to  be  representing  not  only 
Midway,  but  Midway's  interests,  you  know- -not  only  the  Associa 
tion,  but  Midway’s  interests  as  an  Association  member  with 
respect  to  this  matter.  It  seemed  that--I  mean--if  he  wasn  t 
representing- - if  he  hadn’t  been  representing  Midway’s  interest 
as  an  Association  member,  I  didn’t  know  what  interests  he 
would  be  representing,  because  the  Association  itself  is 
just  members.  And  they  all  s^em  to  have  this  very  strong 
desire  for  maximizing  the  protection  .of  their  video  games. 

•k 

It  seemed  to  be  a  joint  effort. 

q  Would  you  have  said  what  you  said  during  those 

meetings  if  an  adversary  of  Bally,  with  respect  to  the  copy- 
rightability  of  Pac  Man,  were  there? 

A  No. 

q  Now,  Mr.  Katz,  I  do  not  want  to  take  you  through 

every  detail  of  your  affidavit.  You  have  read  it  and  you 
have  signed  it.  Are  the  statements  in  there  true  and  correct? 

A  Yes. 

q  Now,  you  have  attached  a  number  of  Exhibits  to 

your  affidavit  and  Exhibits  G,  H,  I,  J  and  K  are  described 
as  letters  exchanged  between  yourself  and  Mr.  Maher.  Let 
me  ask  you  if,  in  fact,  those  Exhibits  were  letters  which 
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you  and  Mr.  Maher  exchanged  with  respect  to  the  work  of  the 
Association  on  this  project? 

A  As  far  as  I  know.  I  believe  so.  I  don’t--they 

are  not  attached  to  my  copy  here. 


You  do  not  have  it?  Well,  I  will  give  them  to 


you, 


Yes. 


Q  And  also,  the  first  several  Exhibits  to  your  affidavit 

are  minutes  of  the  Association,  is  that  right? 

A  Yes.  Yes. 


Q  Now- - 

A  Excuse  me.  These  minutes,  A,  B,  C,  D,  E  and  F, 

those  were  copies  of  documents  that  were,  as  far  as  I  know, 
obtained  from  the  files  of  Bally,  or  those  of  our  firm. 
q  Now,  in  addition  to  these  meetings,  what  other 

matters  did  you  do  and  perform  in  connection  with  this  program 
with  regard  to  copyright  protection  of  the  Association? 

A  Well,  there  were,  I  believe,  at  least  one  or  two 

other  meetings  that  were  arranged  with  Mr.  Maher  whereby 
an  attorney  that  Midway  used  extensively  in  Washington,  D. 

„  .  with  its  International  Trade  Commission 

C.  m  connection 

and  U  S  Customs  proceedings,  was  asked  to  arrange  for 

a  government  attorney  that  worked  with  the  Interna- 
an  attorney,  a 

tional  Trade  Commission,  to  appear  at  a  meeting,  which  I 
believe  occurred  in  July  of  1982--it  was  an  earlier  meeting-- 
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to  discuss  the  advantages  and  disadvantages  of  enforcement 
of  video  game  copyrights  before  the  International  Trade  Commis¬ 
sion. 


> 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q  All  right.  Now,  for  purposes  of  comparison  of 

subject  matter,  will  you  tell  us,  briefly,  what  the  nature 
and  basic  issue  is  in  this  litigation? 

A  It  is  my  understanding  that  the  basic  issues  in 

this  litigation  are  the  validity  of  the  Pac  Man  copyright, 
which  was- -which  is  owned  by  Bally  Midway,  and  the  scope 
of  protection  to  be  afforded  to  that  copyright  and  the  infringe¬ 
ment  of  that  Pac  Man  copyright  by  North  American  Philips1 
creation,  manufacture  and  sale  of^ the  K.  C.  Munchkin  game. 

Also,  I  believe  there  are  issues  in  this  case  relating 
to  the  title;  that  is,  whether  Bally  Midway  actually  owns 
the  copyright,  whether  they  are  entitled  to  enforce  its  rights 
in  the  copyright  against  North  American  Philips,  and  there 
may  be  some  other  issues  also. 

q  And  North  American  Philips,  and  the  other  defendants, 

are  Mr.  Maher’s  new  clients,  is  that  right? 

A  That’s  correct. 

q  I  have  no  further  questions,  Your  Honor. 

THE  COURT:  Cross  examination? 

CROSS  EXAMINATION 

BY  MR.  REUBEN: 

Q  Mr.  Katz,  you  refer  to  Exhibits  that  were  put-- 


Katz  -  cross 


vkm  o  attached  to  your  submission  of  May  31st- -you  referred 
to  nomo  of  thorn,  G,  H,  I.  Do  you  recall  that  testimony? 

A  Vos,  l  think  so. 

% 

1}  l  give  you  a  copy--I  will  mark  this  l--can  I  give 

you  a  copy.  Did  you  believe  that  confidential  information 
was  disclosed  by  you  on  October  14th  and  15th  at  that  meeting? 


9 

to 

tt 

12 

is 

14 

15 

16 


A  Yes. 

q  1  would  like  to  test  your  definition  of  confidential. 

l,ot  vis  look  at  A,  which  I  think  are  the  minutes  of  the  Associa¬ 
tion  for  October.  You  mark  at  the  bottom  of  that,  what, 
"Confidential  Trial  Counsel  Only".  Do  you  regard  that  as 

confidential  information? 

THE  COURT:  Could  I  inquire,  who  put  this  stamp 
on  here,  "Confidential  Trial  Counsel  Only"?  Who  put  it  there? 
BY  MR.  REUBEN: 

Q  Did  you  put  that  stamp  on,  or  somebody  in  your 


firm,  sir? 


I  didn’t.  I  believe  that  it  may  be  someone  in 
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my  firm. 

q  So,  but  it  emanates- -the  stamp  was  done  by  your 

firm  as  part  of  the  submission  to  Judge  Leighton. 

A  I  think  there’s  an  additional  MConf ident ial"  stamp 

at  the  bottom.  I  don’t  know  who  put  that  one  on. 
q  But,  the  "Conf ident ial  Trial  Counsel  Only"  is  your 


25 


stamp,  correct? 


a* 
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I  believe  so.  I  believe  that's  true,  but  I  m  n°t 


sure. 


Q  And,  as  a  matter  of  fact,  were  not  all  of  these 

Exhibits  delivered  to  Judge  Leighton  or  delivered  in  an  envelope 
a  separate  envelope,  to  protect  their  confidentiality? 

A  Yes,  I  believe  so. 

Q  ‘  All  right.  Now,  is  Exhibit-- 

THE  COURT:  Well,  why  do  we  not  elirainate--I  would 
lihe  to  know,  Mr.  Reuben,  and  ask  Mr.  Katz:  did  the  Association 
ever  treat  this  set  of  minuts  as  confidential?  Were  you 

going  into  that?  \ 

MR.  REUBEN:*  No.  I  will  take  Your  Honor’s  question. 

•k 

THE  WITNESS:  I  don’t  know,  Your  Honor. 

THE  COURT:  All  right,  you-do  not  know. 

BY  MR.  REUBEN: 

q  Now,  let  us  go--you  have  marked  this  B  confidential-- 

A.  Pardon? 

q  Let’s  see.  I  have  got  A.  B  is  the  minutes  of 

the  May  meeting  of  the  Association.  Do  you  regard  that  as 

conf ident ial ? 

A  Yes,  I  believe  for  the  purpose  of  this  case,  in 

connection  with  protective  orders,  we  considered  that  to 
[  be  confidential. 

^  q  HOW  about  C?  An  Amusement  Device  Manufacturers 

5  Association  press  release,  for  immediate  release.  Is  that 


Katz 


cross 


confidential? 


No.  I  don't  believe  so. 


Q  How  about  D,  which  appears  to  be  a  filing  in  the 

% 

Supreme  Court  of  the  United  States.  Is  there  confidentiality 
there? 

A  I  don't  know.  You  raised  some  point  about--I  think 

you  claimed  it  was  confidential  in  a  brief,  and  I  think  that 
was- - 1  know  that- -I  don't  know  if  it's  confidential/ 

Q  You  do  not  know? 

A  I  don't  know  if  it's  confidential. 

Q  But  somebody  at  your  firm  thought  it  was?  Well, 

at  the  time  you  filed  it-- 

A  I  believe  everything  in  connection  with  this  proceed¬ 

ing  was- -  all  the  submissions  were  stamped  "Confidential", 
to  avoid  any  problems  with  protective  orders,  particularly 
after  you  raised  the  question  in  your  brief. 

q  So  that  it  is  what  we  said  that  caused  you  to  decide 

what  was  confidential  or  not,  is  that  correct? 

A  No.  Not  correct. 

q  D  is  minutes;  I  will  pass.  F  is  minutes,  minutes 

of  the  October  meeting.  G  is  your  letter  to  Mr.  Maher  enclosing 
a  copy  of  a  report  on  recommendations  for  settlement  of  copy¬ 
right  problems.  Do  you  regard  your  letter  of  December  13th, 

1  1982,  as  confidential;  or  the  report  accompanied  to  it? 

5  ^  Yes,  I  would  consider  it  to  be  not  public,  but 
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conf idential . 

Q  How  about  H?  It  is  a  copy  of  H.R.6983,  the  amendment 

of  the  Copyright  Act  instroduced  by  Kastenmeier.  Do  you 
regard  that  as  confidential? 

A  Well,  I- - 
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Q  Just  answer  yes  or  no,  sir. 

A  I  don’t  have  any  opinion.  I  don’t  know.  Mr.  Maher 

might. 

Q  Mr.  Maher  might- -is  that  Mr.  Maher’s  stamp  at  the 

bottom,  that  "Conf idential  Trial  Counsel”,  or  is  that  your 

\ 

firm? 


A  Well  I  don't  know.  I  .said  I  wasn't  sure.  I  believe 

it’s  our  firm.  I  believe  that  everything  that  was  submitted 

in  connection  with  this  matter  was  marked  confidential  to 
avoid  any  problems  with  protective  orders. 

q  Now,  let'  me  call  your  attention  to  J.  That  appears 

to  be  something  that  came  out  of  Mr.  Maher's  Apple  Computer,  _ 
that  anybody  that  has  an  Apple  Computer  can  get  at.  Do  you 
regard  that  as  confidential  information? 

A  Are  you  talking  about  the  letter,  or  the  attachments 

to  the  letter,  or  both? 

q  Either  one.  Either  one.  Take  it  both  ways. 

A  I  don' t  know. 

q  Now,  in  your  original  affidavit,  you  said  that 

"at  all  times  while  making  the  statements  and  disclosures 
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at  these  meetings  of  October  14th  and  15th,  I  believed  and 
understood  that  all  persons  present  at  those  meetings,  including 
Mr.  Maher’s  law  firm,  shared  a  community  of  interests. 

I  would  never  have  made  such  statements  and  disclosures  if 
I  had  any  inclination  that  any  person  present  was  or  would 
become  an  adverse  party  or  act  as  legal  counsel  for  an  adverse 

party  on  these  issues.” 

A  Where  are  you  reading  that? 
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Q  Page- -Paragraph  12  of  your  original  affidavit. 

Do  you  have  it,  sir? 

A  •  Yes.  Right,  I  thinly  it  says- -yes- -"commonali ty 

of  interests  with  respect  to  the  protection  and  enforcement 
of  copyrights  and  video  games  in  the  United  States." 
q  Now,  on  the  14th  of  October,,  were  any  people  present 

who  at  that  time  were  in  litigation  with  your  client,  either 
their  companies  or  themselves- -on  the  14th  of  October? 

A  i  don’t  know. 

q  Well  let  us  see  if  I  can  refresh  your  recollection. 

Do  you  recall  the  names  of  any  of  the  technical 

-•  Mr.  Keane? 

people  besiaeb  n 

believe  there  was  somebody  by  the  name  of  Crane. 

A 

Q  And  he  was  with  what  company,  Sega? 

A  Sega,  I  believe. 

Q  S-e-g-a  Enterprises? 

A  That's  right. 
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Q  Did  you  have  any  litigation  going  at  that  tine 

for  your  client  with  Sega? 

A  No. 

% 

Q  Was  Sega  a  competitor  of  your  client? 

A  Yes. 

Q  Hon  about  Christopher  Otis  and  Thomas  Taxon  of 

Destron,  D-e-s-t-r-o-n,  G.D.I.  Were  they  present? 

;  A  I  believe  there  were  some  people  from  there, 

j  Q  Did  you  have  any  litigation  going  with  them? 

0  A  Not  that  I  know  of. 

q  Were  they  competitor's? 

12  A  Well,  I  don’t  know.  I  believe  they  were  in  the 


video  game  industry  and  made,  or  were  attempting  to  make. 


14 

video  games.  I  don’t  know  that  they  had  anyt 

hing  on  the 

15 

market 

at  that  time. 

16 

Q 

Now,  Amedee- -  it  is  A-m-e-d-e-e- -E. 

Turner,  Q. C . 

17 

was  present  was  he  not? 

13 

A 

Yes. 

19 

Q 

He  is  not  a  member  of  the  Association,  is  he? 

20 

A 

No. 

21 

Q 

As  a  matter  of  fact,  he  is  a  member 

of  the  European 

22 

j  „  o  C.  from  London,  correct? 
Parliament  and  a  x* 

23 

A 

That  *  s  right. 

24 

Q 

And  he  is  in  the  process  of  writing 

the  trade  regula 

25 

ti  ons 

for  the  European  economic  community;  is 

he  not? 

Katz 
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A  That’s  what  I’ve  been  told. 

Q  And  he  is  somebody  that  you  would  want  to  have 

some  input  with  so  that  the  regulations  were  favorable  to 
your  client  and  the  industry  generally;  correct? 

A  That’s  right.  We  also  retained  him  as  counsel-- 

special  counsel. 
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Q  'Who  is  ”we”? 

A  Both  the  Association  and  Bally  Midway. 

Q  Oh,  when  did  the  Association  retain  him? 

A  It’s  my  understanding  that  he  was-- 

Q  No,  I  just  asked  you  when  they  retain  him? 

A  I  believe  prior  to  that  meeting  of  October  14. 

•v. 

Q  '*  Do  you  have  any  evidence  that  they  retained  him? 

A  Mr.  Turner  told  me  that. 

q  Have  you,  in  the  practice  of  law,  become  familiar 

with  the  Foreign  Corrupt  Practices  Act? 

A  No. 

MR  BODE:  Your  Honor,  I  object  to  this.  I  don't 
see  where  this  is  going,  particularly  on  a  Saturday  morning. 
MR.  REUBEN:  Oh,  I  know-- 

MR  BODE:  The  witness  has  given  his  knowledge, 
whatever  it  is. 

THE  COURT:  The  objection  is  overruled.  This  is 

. nfinn  Let  us  find  out. 
cross  examination. 

BY  MR.  REUBEN: 


Katz 


cross 


Q  Did  Mr.  Maher  or  anybody  from  the  association  tell 

you  Mr.  Turner  was  retained  as  counsel  for  the  association? 

A  Mr.  Maher  said  that  he  was-- 

Q  Just  answer  yes  or  no. 

A  --bringing  Amedee  Turner--I  can't  answer  that  yes 

or  no. 

.THE  COURT:  You  cannot  answer  yes  or  no?  Wait, 


Mr .  -  - 

BY  THE  WITNESS: 

A  Mr.  Maher,  I  believe,  told  me-- 

THE  COURT:  Just  wait.  You  say  you  cannot  answer 

\ 

yes  or  no.  Mr.  Reuben,,  the  witness  says  he  cannot  anwer 
the  question  yes  or  no. 

BY  MR.  REUBEN: 


15 

Q 

Would  you  look  at  Plaintiff's  Exhibit  F,  which 

16 

was  a 

Lttached  to  your  first  affidavit. 

17 

A 

I  have  it. 

18 

Q 

Now  Exhibit  F  describes  Amedee  Turner  and  his 

19 

qual 

if ications,  does  it  not? 

20 

A 

Yes,  it  contains  a  description  of  the-- 

21 

Q 

Does  it  anywhere  say  that  he  is  counsel  in  any 

r 

22 

capacity  for  the  Association. 

23 

A 

I  would  have  to  read  this  to  determine  whether 

It  actually  says  that. 

0  Well,  take  your  time. 
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A  Yes. 

(Brief  pause. ) 

BY  THE  WITNESS: 

A  I  don't  see  any  reference  to  him  being  retained 

as  counsel. 


BY  MR.  REUBEN: 
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Q  JDid  you  not  know  that  it  would  be  totally  improper 

to  retain  him  by  the  Association  and  give  him  input  concerning 
the  writing  of  the  trade  regulations  for  the  European  economic 
community  when  he  was  charged  with  the  writing  of  those  things? 


A 


No.  I  don't  know  that.  I  don't  know  how  he  was-- 


Q  You-- 

A  ,,  I  don't  know  how  he  was  'retained,  or  if  he  was 

retained- - 

q  You  have  answered  my  question. 

Now,  at  the  meeting  of  the  14th,  you  said  there 
was  nobody  present  that  you  had  litigation  with  or  were  involved 
in  litigation  with,  but  you  did  say  that  somebody  from  Sega 

was  there;  correct? 

A  That' s  right. 

q  Were  you  having  litigation  with  the  parent  of  S< 

A  They  were  involved- - 

q  Answer  yes  or  no. 

A  Yes. 

Q  And  what  kind  of  litigation  was  that? 


>ega? 
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t  It  was  a  book  copyright. 

}  And  what  was  the  subject  of  the  book? 

A  How  to  play  Pac  Man. 

Q  So  that  the--so  that  you  were  uninhibi ted- -you 

say  that  you  would--if  you  had  any  inclination  that  any  person 
present  was  or  would  become  an  adverse  party  or  act  as  legal 

counsel  for  an  adverse  party,  you  would  have  been  more  inhibited 

or  guarded  in  what  you  said;  correct? 

A  They  weren't  adverse. 

Q  Sega  was  not  adverse? 


But,  its  parent  was;  is  that  correct? 

--  No,  as  it  turned  out,  they  were  on  our  side. 
i  Did  you  know  that  at  the  time? 

V  Yes. 

^  So  you  were  in  litigation  with  them,  but  they  were1 

on  your  side;  is  that  correct. 

A  They  were  brought  in  as  a  third  party  on  a  cross 

complaint  and  they  said--they  admitted  to  the  validity  infringe¬ 
ment  and  paid  their--a  portion  of  their  profits  over  and 
we  felt  that  they  were  sympathetic  with  our  position. 
q  Did  you  know  at  that  time  whether  they  would,  at 

,  nae  their  position  and  become  adverse  to  you? 
any  time,  cnange 

don’t  know,  no.  I  don’t  know.  I  don’t  recall. 

A. 

v,  the  15th,  was  there  anybody  present  who 

O  Now,  o  u  m 
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was  adverse  to  you? 


In  any  respect? 
Yes,  sir. 


Yes. 


5  Who. 

A  In  some  matters  Williams  was--I  mean,  in  some  matters 

all  of  them,  because  they  were  all  competitors. 

Q  What  about  from  a  legal  standpoint;  did  you  have 

legal  disputes  with  any  of  those  present  at  that  time? 

A  Yes,  there  were  some  that  we  had  legal--that  Bally 

or  Midway  had  legal  disputes  with. 

Q  Who  were  they? 

•V. 

A  Williams. 

q  Who  else? 

A  I  think  that  was  the  only  one. 

q  How  about  Atari,  who  is  in  this  suit.  Did  you 

have  a  dispute  with  them  at  that  time? 

A  Legal  dispute. 

q  Not  necessarily  in  Court,  but  a  legal  disagreement. 

A  I  don' t  recall. 

q  Well,  were  you  in  dispute  in  1982  with  Atari  about 

the  Atari  Pac  Man  cassette? 

\  That  wasn't  a  legal  dispute.  It  was-- 


Was  t 


here  a  dispute  between  the  two  of  you? 


Yes. 
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Q  Ami  lawyers  pot  involved  in  it- -in  the  dispute- - 

did  they  not? 

A  Y  o  s . 

Q  And  had  that  dispute  been  resolved  by  October  of 

198  2? 


A  I  don't  recall. 

Q  .Now,  Atari  was  present  at  that  meeting  on  October 

S  15th,  was  it  not? 

9  Yes,  Karen  Witte  from  Atari. 


One  of  its  lawyers. 

THE  COURT:  You  did  not  answer  audibly. 


BY  THE  WITNESS: 


A  "  Oh,  Karen  Witte  of  Atari.  That's  a  woman  attorney. 

THE  COURT:  All  right. 

BY  MR.  REUBEN: 

q  Now,  you  say  there  was  one  person  there  that  you 

had  a  legal  dispute  with.  Who  was  that? 

A  Williams  Electronics. 

Q  And  what  was  that,  a  copyright  or  trademark  or 

patent  dispute  of  some  kind? 

Patent  dispute  relating  to  pinball  games;  patent 

infringement. 

-  ■»  regard  that  as  a  person  present  who  you 

q  Did  you 

Tjould  become  an  adverse  party  or  active 

would  become- -wno 

.  for  an  adverse  party  at  all? 
legal  counsel  tor  an 


Katz 


cross 


A  No,  because,  in  connection  with  the  issues  in  this 

case  -  Q  You  have  answered  my  question. 

A  --we  actually  supplied  amicus  briefs  and  had  inter 

chanp.es  of  communication  always  with  respect  to  this. 

THE  COURT:  Mr.  Katz.  This  is  cross  examination. 
Just  answer  Mr.  Reuben's  question  as  he  asks  them;  and  then 
leave  it  alone.  If  there  is  something  else  to  be  added, 
counsel  for  the  plaintiff  will  ask  you. 

Let  us  go  ahead  now. 

3  BY  MR.  REUBEN: 

t  q  Now,  you  have  in  this  cause  at  this  time  a  dispute 

v 

12  of  some  kind  with  Atari,  do  you  not? 

13  A  ,,  I  don't  know  yet. 

14  Q  But  you  could- -you  could  easily  have  a  dispute- 

15  -you  and  Atari  are  positioning  yourselves  where  Atari  settles 

16  without  your  permission,  you  will  have  a  dispute  with  Atari; 


17 

correct? 

< 

18 

A 

Well,  I" 

19 

Q 

Yes  or  no. 

20 

THE  WITNESS:  Your  Honor,  I  ask  that-- 

21 

THE  COURT:  Well,  if  you  cannot  answer  yes  or 

no, 

22 

23 

just  say 

so. 

IT,rMrcc.  But,  Your  Honor,  this  may- -this 
THE  WI  rNLoo . 

involves 

24 

25 

Af..my  mental  processes  as  an  attorney 

the  mental  processes 

rights  between  the  two  plaintiffs. 

in  this  case  and  tie 

25 


in  this  case 
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THE  COURT:  Mr.  Reuben,  would  you  concede  as  much 
to  Mr.  Katz? 

MR.  REUBEN:  Surely. 

THE  COURT:  All  right,  go  ahead,  Mr.  Katz. 

BY  MR.  REUBEN: 

Q  Let  me  show  you  what  I  have  marked  Defendant’s 

Exhibit  2-- 

i  THE  COURT:  Have  you  finished  your  answer? 

3  THE  WITNESS:  Yes,  Your  Honor. 


LO 

THE 

COURT:  All  right,  go  ahead. 

11 

BY  MR.  REUBEN: 

*\ 

12 

Q  Did 

you  write-  this  letter  to  Mr.  Anderson? 

13 

"  THE 

COURT:  That  letter  has 'an  Exhibit  number. 

14 

has  it? 

•• 

15 

MR. 

REUBEN:  2  Your  Honor,  No.  2. 

16 

MR. 

BODE:  May  I  see  the  Exhibit? 

17 

MR. 

REUBEN:  Sure. 

THE  COURT:  Sure. 


19 

BY 

THE 

WITNESS: 

20 

A 

Did  I  write  this  letter,  yes 

21 

BY 

MR. 

REUBEN : 

22 

Q 

Did  you  write  that  letter? 

23 

A 

Yes. 

24 

Q 

What  was  the  purpose  of  that 

25 


A 


To  let  Mr. 


Anderson 


know  that,  although  there  were 


Katz 


cross 


settlement  discussions  in  the  case  going  on  between  Atari 
and  Magnavox  concerning  the  Pac  Man  rights  outside  of  the 
United  States,  that  if  there  was  to  be  a  settlement  of  this 
particular  case  in  Chicago  where--in  the  United  States- -where 
Bally  Midway  owned  the  rights,  that  Bally  Midway  was  necessary- 
was  a  necessary  participant  in  those  discussions;  so  that 
he  wouldn't, be  misguided  in  dealing  with  the  wrong  person. 

Q  And  if  that  dispute  comes  to  fruition  in  the  very--in 

this  very  case-- 

A  I  don’t  know  that  that's  a  dispute,  right  now. 

0  All  right,  I  see.  I  am  asking  you,  if  it  becomes 

a  dispute,  you  would  then  have  an  adverse  party  acting  as 
legal  counsel  for  an  adverse  party 'on  these  very  issues, 
as  that  term  was  used  in  Paragraph  12  of  your  affidavit; 


correct? 


No,  that’ s  wrong. 


Okay. 

What  stage  was 


this  litigation  in,  in  October  of 


1982? 


j  hppn  a  preliminary  injunction  entered. 
There  had  been  a  p 


A  There  had 

.  a  come  back  from  the  Seventh  Circuit, 
After  the  case  a  . 

u  -motion  to  stay  the  injunction  had 

motion  to  stay  t ie  . 

_ nmrppflinff  with--!  belie 


motion  to  su;  . 

i  and  we  were  proceeding  with- -I  beli, 

denied  or  vacate 


we  were  in  discove  V  ,  ,  . 

-  ur  associate  Mr.  Cohen  ever  published 
Have  you  and  y 


Katz 


cross 
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any  advice  to  the  bar  giving  your  mental  thoughts  on  how 
to  protect  video  games  and  products  similar  to  it,  from  conn 
terfeiting  and  simulation? 

A  Yes,  we  distributed  a  paper  at  some  meetings  of 

attorneys;  recently- - this  year. 


3 

9 

10 
11 
12 

13 

14 

15 


Q  I  show  you  Defendant’s  Exhibit  3  for  identif ication, 

which  is  Protection  of  Product  From  Counterfeiting  and  Simula¬ 
tion  by  A.  Sidney  Katz  and  Eric  C.  Cohen. 

MR.  BODE:  Do  you  have  a  copy? 

MR.  REUBEN:  Yes,  I  do.  I  thought  they  might 

have  given  you  one. 

MR.  BODE:  You  should  realize  that  I  am  innocent 

of  any  Knowledge  of  this  esoteric  subject. 

MR  REUBEN:  Spare  me  from  innocent  lawyers. 

BY  MR.  REUBEN: 


Do  you  give  your  trial  strategy  and  considerations 

of  how  to  handle  these  cases  in  that  pamphlet? 

rnpan  with  respect  to  those  that  were  discusse 

a  No.  I OU  me 


19 

with 

Mr.  Maher 

at  the  meetings? 

20 

Q 

No,  I 

am  just  talking  generally.  Do  you  share 

21 

with 

people- " 

22 

A 

Some 

things. 

23 

Q 

Now, 

did  vou  know  Mr.  Maher  as  a  trial  lawyer  at 

24 

all? 

25 

A 

No. 

By  "a  trial  lawyer",  you  mean  was  I  aware 

Katz 


cross 


that--  Q  You  have  answered  my  question. 

A  Well,  I  didn't  understand  it. 

Q  You  don't  understand  what  a  trial  lawyer  is? 

A  I  did  not  know  what  "do  you  know  him  as  a  trial 

lawyer";  I  only  knew  him  in  connection  with  the  Association. 

Q  Okay. 

Now,  on  October  15th,  was  Marshall  Burmeister  there? 

A  I  believe  so. 

Q  He  is  a  lawyer,  is  he? 

A  Yes. 

q  And  he  was  representing  Taito  America  Corporation. 

Is  that  a  competitor  of  Midway  Bally? 

A  "  Yes,  I  believe  so. 


And  Melvin  M.  Goldenberg  representing  Williams, 

r ight? 

t  That's  right. 

^  And  he  is  a  lawyer. 

A  That's  right. 

David  Schoenberg,  representing  Stern  Electronics. 

Q  J'  " 

Is  he  a  lawyer? 

A  I  believe  so. 

,  j  „  =  Stern  compete  at  all  with  Midway  Bally? 

q  And  does  are 

A  Yes.  They  are  also  license. 

tt  shulman,  representing  Destron,  Incorporated; 

q  And  Benne 

he  is  a  lawyer? 


Katz 


cross/ redirect 
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A  Right. 

Q  Now,  in  your  representation  of  Bally,  has  it  con., 

to  your  attention  that  on  a  number  of  occasions,  various 
members  of  the  Association  engage  in  litigation  between  each 
other  concerning  a  variety  of  subjects,  including  copyright, 


correct? 

A 

‘Yes. 

s 

Q 

And  that  possibility  exists  at  any  time  while  all 

9 

of  these 

people  are  in  the  marketplace;  correct? 

10 

A 

That's  right. 

11 

MR.  REUBEN:  No  further  questions,  Your  Honor. 

V 

12 

THE  COURT:  Any  redirect? 

13 

-  MR.  BODE:  Yes,  Your  H6nor; 

14 

REDIRECT  EXAMINATION 

BY  MR.  BODE: 

q  Mr  Katz,  to  your  Knowledge,  were  all  members  of 

the  Association  competitors  of  Bally  and  Midway? 

MR  REUBEN:  Would  you  repeat  the  question? 

BY  MR.  BODE: 

Were  the  members  of  the  Association- - 
THE  COURT:  I'll  get  it.  Yes,  go  ahead. 

(The  last  question  was  read. ) 

BY  THE  WITNESS: 

A  Yes,  I  believe  so. 

BY  MR.  BODE: 


Katz 


redirect 


4  o 


q  Did  you  believe  that  those  competitors  had  a  commona¬ 

lity  of  interest  with  Midway  for  all  purposes? 


Q  Did  you,  in  Octobex,  1982,  believe  that  they  had 

a  commonality  of  interest  with  Bally  and  Midway  for  some 


purposes? 


Y,es. 


q  For  what  purposes? 

A  They  had  a  strong  commonality  of  interest  for  the 

purpose  of  obtaining  the  best  copyright  protection  and  enforce- 
ment  of  copyrights  in  video  games,  and  we  regularly  cooperated 
with  the  attorneys  for  Williams,  for  example,  in  connection 
with  cases  that  they  were  working  on  in  the  copyright-video 

copyright  area. 

We  submitted  an  amicus  brief  on  their  behalf  with 

+  ,n  stern  Electronics  in  their  Stern  vs.  Kaufman  case 
respect  to  oreiu 

, i  f  Wg  submitted  a  brief  amicus  on  their 

in  the  Secopd  Circuit. 

behalf . 

I  was  personally  present  at  the  trial  in--of 

Ka nfman  case  in  the  Eastern  District  of  New  York 
the  Stern  vs.  K&u 

r-ar  iniunction,  working  with  their  counsel, 
on  the  preliminary  m] 

,  fttari  matters,  we  had  cooperative  investiga- 
In  trie  ^ u 

ronnection  with  matters  in  New  York  and 

tions  with  them  in 

,  nerhaps  other  states. 

California,  and  p 

ven  though  there  might  be  litigation, 

So  that, 
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for  example,  between  Williams  and  Bally,  in  other  areas  with 
respect  to  this  issue,  their  interests  were  the  same. 

Q  Now,  you  answered  a  question  of  Mr.  Reuben  with 

respect  to  your  letter  to  Mr.  Anderson,  which  was  marked 
as  Defendant’s  Exhibit  2  in  the  Atari  matter,  and  you  answered 
the  question  that,  if  a  dispute  arose,  you  would  not  consider 
that  they  .were  an  adverse  party  on  these  issues,  as  you  describe 
them  in  Paragraph  12  of  your  affidavit.  Why  did  you  make 


that? 

A  Pardon  me.  I  didn't  understand  the  question.  Could 

you  repeat  the  question.  I  didn't  hear  it. 
q  All  right.  You  under  stand- -do  you  recall,  you 

were  questioned  by  Mr.  Reuben  abodt  Defendant's  Exhibit  2, 
the  letter  that  you  sent  to  Mr.  Anderson,  and  about  the  possi¬ 
bility  of  a  dispute  arising  with  Atari.  And  then,  Mr.  Reuben 

asked  you  a  question  whether,  if  that  dispute  arose,  would 

be  an  adverse  party  for  purposes  of  the  issues 

Atari  or  vu ill 

as  you  stated  in  Paragraph  12  of  your  affidavit. 

You  answered,  "no  . 

I  just  asked  you  to  explain  why. 

for  the  simple  reason  that  the  issue  doesn’t 

q  W  e  1 1  > 

,  rtT.vr ;  ght  protection  of  video  games.  I  think 
involve  the  copyrig“  v 

Kcnlute  identity  of  use  and  a  common  interest 
that  there’ s  sdsui 

T t  relates  to  another  matter,  and  that’s 

on  that  point. 


25 


merely  money. 


Katz 


redirect/recross 


Q  Now,  Mr.  Reuben  was  asking  you  some  yes  or  no  ques¬ 

tions  on  the  subject  of  the  retention  of  Mr.  Turner  by  the 
Association.  I  believe  in  the  course  of  that,  you  started 
to  say  that  you  had  a  conversation  with  Mr.  Maher  on  that 
subject.  Mr.  Reuben  did  not  want  to  hear  about  it,  so,  would 
you  tell  us,  did  you  have  a  conversation  with  Mr.  Maher  on 
the  subject  of  the  retention  of  Mr.  Turner  by  the  Association? 
A  My  understanding- -yes,  I  did. 

Q  And  when  was  that? 

A  In  September  of  ’82. 

Q  And  was  it  in  person  or  by  telephone? 

h 

A  Telephone. 

q  ..  What  was  said? 

As  best  as  I  can  recall,  he  indicated  that  he  was 
bringing  Amedee  Turner  to  Chicago  for  these  meetings.  It 
was  -  - 1  believe  he  indicated  that  there-I  don't  recall  if 

.  ,  ;f  he 'would  be  compensated.  My  understanding 

he  indicated  it  ne  wuu± 

was  that  he  was  going  to  be  compensated  by  the  Association, 

o-t-  least  for  his  time  and  expenses, 
i  for  coming;  at  lease 

)  That’s  what  I  was  going  to  say. 

MR  BODE:  No  further  questions. 

S2  THE  COURT:  Any  recross? 

RECROSS  EXAMINATION 

zz 

24  BY  MR.  REUBEN: 

Relieve,  in  September  of  1982,  that  Mr.  Maher 


Katz 


recross 


had  authority  to  hire  a  lawyer  for  the  Association  without 
the  Association’s  consent? 

A  I  don't  think  I  had  any  belief  at  all  at  the  time, 

one  way  or  the  other.  „ 

Q  Had  your  company  been  a  member  of  the  Association 


long? 


,No. 

}  How  long? 

A  Since  at  least  May  of  '82. 

q  When  they  joined,  did  you  read  the  bylaws  or  make 

inquiry  about  the  rights  and  obligations  of  members? 

A  No. 

q  „  when  did  you  first  see  the  minutes  of  October  14th 

and  15th,  1982,  of  the  Association? 

My  recollection  is  I  saw  it  within  the  last  month 

or  so--  last  two  months. 

0  Had  you  seen  it  before? 


MR.  REUBEN:  No  further  questions. 

THE  COURT:  Any  further  questions  of  Mr.  Katz? 

MR.  BODE:  No,  Your  Honor. 

IE  CoURT:  All  right.  I  have  one  or  two  I  want 

to  ask  Mr.  Katz. 

v  T  could  go  to  the  file  in  this  case 

Mr.  Kc'wZ, 

.  t n  some  of  these  questions,  but  could 

and  get  the  answers 


Katz 
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you  tell  me  what  kind  of  company  is  Bally,  or  was  Bally, 
at  the  time  with  which  we  are  concerned  here?  Was  it  a  corpora 

tion,  or-- 

THE  WITNESS:  Bally  Manufacturing  Corporation, 

\ 

I  believe,  Your  Honor,  is  the  parent  corporation,  and  it 
has  a  wholly  owned  subsidiary,  Bally  Midway,  sometimes  just 
referred  to  as  Midway  here.  It  was  originally  called  just 
Midway  Manufacturing,  and  then  it  was  recently  changed  it 
had  a  name  change.  That’s  a  corporation  also. 

THE  COURT:  Bally  was  a  corporation. 

THE  WITNESS:  Right. 

THE  COURT:  Of  what Nstate? 

THE  WITNESS:  Delaware, J  believe. 

THE  COURT:  The  State  of  Delaware. 

THE  WITNESS:  And  the  subsidiary  company,  Bally 

Midway,  I  believe  is  an  Illinois  corporation;  and  it's  the 

particular  corporation  that’s  in  the  video  game  business 

3  and  owns  the  copyright,  the  Pac  Man  copyright,  in  the  United 

9  States  and  the  Western  Hemisphere. 

THE  COURT:  All  right.  Well,  the  time  with  which 

to 

*  here  during  that  time,  then,  Midway- -you 

n  we  ar  concerned  here, 

•4-  i  q  referred  to  as  Bally  Midway,  was  a  wholly 

22  say  sometimes  it 

v  of  Bally  Manufacturing  Company,  a  Delaware 
2**  owned  subsidiary 


corporation 


the  WITNESS:  That’s  right. 
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9 
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11 
12 

13 

14 

15 

16 

17 

18 

19 

i 

20 
21 
22 

23 

24 

25 


THE  COURT:  Mr.  Reuben  just  asked  you  a  question 
that  I  wanted  answered,  and  you  said  that  you  had  never  seen 
the  bylaws  of  the  Amusement  Device  Manufacturers  Association. 

THE  WITNESS:  I  don’t  recall  having  seen  them, 

Your  Honor. 

THE  COURT:  Well,  do  you  know  whether,  under  the 
bylaws  of.  that  Association,  membership  of  a  corporation  brings 
into  membership  all  of  its  subsidiaries;  do  you  know? 

THE  WITNESS:  I  don't  know,  Your  Honor. 

THE  COURT:  Well,  just  to  test  the  matter,  supposing- 

and  I  don’t  know  whether  it  does  or  not- -by  the  way,  is  there 

\ 

a  set  of  those  bylaws  here? 

MR.  REUBEN:  Yes,  I  think  .we  have  a  set. 

THE  COURT:  All  right.  Let  us  look  at  the  bylaws. 
Gould  someone  look  at  that  and  see  if  my  question 
is  answered  somewhere  there?  And  by  the  way,  can  the  parties 

„  the  nurpose  of  this  proceeding  that  a  corporation 
stipulate ,  tor  uie  f 

that  is  a  parent  of  subsidiaries  is  a  corporation  in  its 

-  the  subsidiaries  are  corporations  in  their 

own  right  ana  ui 

T  not  correct  about  that,  just  as  a  fundamental 
own  right?  Am  1 

of  corporation  law? 

MR.  BODE:  Yes,  sir,  Your  Honor. 

THE  COURT:  All  right.  Well,  then,  let  us  find 

4  hvlaws  of  this  Association,  membership 

out  if,  under  the  oy 

•  „  ffloVps  all  of  the  subsidiaries  members. 

of  a  corporation  maKe 
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12 

13 

14 

15 
18 

17 

18 

19 

20 
21 
22 
23 


MR.  REUBEN:  It  does  not.  Section  2  here  says: 

"Only  members  who  are  manufacturers  shall  have 

voting  rights  referred  to  hereunder  as  voting  morn 

bers.  Members  who  are  suppliers  shall  be  associate 

% 

members  and  shall  have  no  voting  rights. 

MR.  BODE:  In  other  words,  I  have  not  seen  the 
bylaws,  Your  Honor,  but  they  are  apparently  silent  on  this. 
However,  at  the  appropriate  time,  I  have  a  Second  Circuit 

case  on  this-- 

THE  COURT:  Well,  I  will  listen  to  you  on  the  law. 

Let  us  first  find  out  what  the  facts  are. 

MR.  BODE:  All  right. 

THE  COURT:  Well,  going^  back  to  when  Mr.  Maher 

called  you,  that  you  described  in  your  direct  testimony, 

„as  that  the  first  time  Mr.  Maher  had  been  in  touch  with 

you  in  his  role  as  the  attorney  for  the  Association? 

THE  WITNESS:  Yes,  that's  my  best  recollection. 

THE  COURT:  Now,  at  that  time,  do  I  understand 

n  vou  were  the  lawyer  for  Bally  and  you  were 

correctly,  that  yu 

aiso  the  lawyer  for  all  of  Bally's  subsidiaries? 

the  WITNESS:  Not  all,  but  at  least  Midway  and 

r  i.Lprc  in  the  intellectual  property  area.  We 
a  number  of  others 

.  .  munsel  with  offices  here  in  the  Loop, 
were  outside  counbe, 

THE  COURT:  Now,  that  brings  me  to  the  other  question 
I  wanted  to  ask  you. 


24 

25 


Katz 


recross 


> 

7 

8 

9 

10 
11 


Do  I  understand  correctly,  then,  that  when  you 
represented  the  parent  corporation,  Bally--when  you  were 
retained- -you  and  your  office  were  retained  to  represent 
the  parent  corporation,  they  made  it  clear  as  to  which  of 
the  subsidiaries  you  represented? 

THE  WITNESS:  Yes,  Your  Honor. 

"  THE  COURT:  All  right.  Am  I  right  that  Bally, 
the  parent  corporation,  had  and  has  a  number  of  subsidiaries? 
THE  WITNESS:  Yes. 

THE  COURT:  So  that,  your  representation  of  Bally 
did  not  include  representing  all  of  Bally's  subsidiaries? 


12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
22 

24 

25 


THE  WITNESS:*  Not  automatically. 

THE  COURT:  Not  automatically,  because- - 

THE  WITNESS:  They  provide- 7 they  instruct  us  as 

to  which  matters,  for  which  subsidiaries  we  worked. 

THE  COURT:  Now,  in  what- -when  Mr.  Maher  called 

you  to  come  to  this  meeting,  and  you  left  your  office  to 

h  did  you  have  a  clear  understanding,  either  from 

•a  nr  what  he  suggested,  whether  you  were  going 
what  he  said  or 

„  Daily  or  whether  you  were  going  there 
there  to  represent  Baiiy 

-nv  and  all  the  subsidiaries  of  Bally  that 
to  represent  Ball/ 

Which  one  was  it? 

you  represented? 

Bally  and  all  the  subsidiaries  that 

THE  WlTNfcoa. 

I  represented. 

T„E  COURT:  We».  dl  right. 
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TUB  WITNESS:  Particularly  in  the  video  game  area. 
THE  COURT:  All  right.  And  that  included  Midway? 
THE  WITNESS:  Oh  yes,  definitely. 

THE  COURT:  All  fight.  If  I  have  opened  up  any 

area  of  inquiry,  first  counsel  for  the  plaintiff. 

MR.  BODE:  I  think,  Your  Honor,  we  really  would 
like  to  a*sk  just  one  question  on  that  particular  period. 

THE  COURT:  All  right. 


REDIRECT  EXAMINATION 


BY  MR.  BODE: 


q  Mr.  Katz,  you  described  the  program  of  the  Associatioi 

with  regard  to  copyright  protection  in  suits-- 

•V 

A  ""  Pardon  me? 

--suits  against  infringers  and  copyrights- -copyists-- 
of  video  games.  Did  the  litigation  in  ohich  you  cooperated 
as  a  part  of  that  program,  involve  Bally,  subsidiaries,  or 


both? 


Both  I  believe  that  they  involved  both. 


XV 

,  .  cUnut  the  other  membeers  of  the  Association, 
q  And  how  auour 

Annerating  with  respect  to  litigation  that 
when  you  were  cooperati  g 

,  that  always  involve  as  the  sole  named  party, 

they  were  in;  dl 

*  ,ja<=  the  named  member  o£  the  Association? 
the  entity  that  was  tn 

A  I  don't  know. 

Bode:  That  is  all  I  have,  Your  Honor. 

THE  COURT:  AH  right.  Any  further  questions? 


Katz 
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5 


All  right.  Thank  you,  Mr.  Katz. 

(Witness  excused.) 

Anything  else  from  the  movants? 

MR.  BODE:  Yes?  Your  Honor,  I  have  two  more  short 
witnesses.  One  is  Mr.  Braswell. 

>  THE  COURT:  All  right. 

7  >  MR.  BODE:  The  Executive  of  the  Association. 

8  THE  COURT:  Call  Mr.  Braswell. 

9  (Witness  sworn.) 

10  THE  CLERK:  Be  seated  please.  State  your  name  and 

11  spell  your  last  name  for  the  record.  Lean  forward;  speak 


12 

to  this 

microphone  and  keep  your  voice  up. 

13 

THE  WITNESS:  My  name 'is  Glenn  Braswell,  B-r-a- 

14 

s-  w-  e- 1 

-1. 

15 

GLENN  BRASWELL, 

16 

called 

as  a  witness  on  behalf  of  the  movant  herein,  being 

17 

first 

duly  sworn,  was  examined  and  testified  as  follows: 

18 

direct  examination 

19 

BY  MR. 

BODE: 

20 

Q 

What  is  your  occupation? 

21 

A 

CvorlItive  Director  of  the  Amusement  Game  Manufac 

I  am 

22 

turers  Association. 

23 

Q 

And  how  long  have  you  held  that  position? 

24 

A 

Since  May  of  1982. 

25 

Q 

Your  affidavit  says,  ’’May,  1980”.  How  does  that 

Braswell  -  direct 


5B 


happen? 

A  I  apologize  for  that.  That  is  a  technical  <  ,P 

error.  We  were  having  some  static  problems  with  our  word 

processor  and  that  was  a  mistake. 
q  But  it  should  be  1982? 

A  ^  Should  be  1982,  yes,  sir. 

q  ’  Now,  how  long  have  you  been  in  the  Trade  Association? 


3 

A 

Since  1970. 

9 

Q 

And  are  you 

a 

10 

A 

Yes. 

11 

Q 

And  have  yo 

u  s 

12 

A 

Yes. 

13 

Q 

What  trade 

as; 

14 

A 

The  United 

St; 

IS 

Q 

Wow,  in  di‘ 

rec 

16 

and 

particularly',  the  p 

17 

was 

the  Association 

eng 

18 

19 

20 
21 

■ 

\  22 
\  W 

24 

25 


-Ooinst  infringers? 
actions  agams 

A  YeS* 

Q  And  what  was  that  program? 

a  or0nram  whereby  the  members,  through  the 
^  IX,  was  a 

r\  it  ion,  were  trying  to  share  experiences 
„  <*  the  Association, 

forum  of  the 

miaht  pursue  the  protection  of  and  the 
how  we  mi&uc  r 
in  terms  ot  nov 

f  the  copyrightability  of  video  games. 

establishment  0 


Braswell  -  direct 


We  did  that  through  a  series  of  meetings  in  which 
the  members  participated  in  sharing  information  and  experiences 
the  protection  of  copyrighted  materials,  particularly 


m 


1Z 

13 

14 

15 


video  games. 

Q  And  did  the  Association  have  a  position  as  to  whether 

the  audiovisual  aspects  o£  video  games  should  be  protectable 

by  copyrights? 

Yes,  it  did. 

And  what  was  that  position? 

The  position  was  that  we-- 

MR.  REUBEN:  four  Honor,  I  am  just  going  to  object 
to  the  relevance.  I  do  "°t"  think  Pac  Man  invoices  whether 
or  not- -the  Pae  Man  case  before. lour  Honor,  as  I  have  heard 
the  testimony  from  Mr.  Katz-involved  whether  or  not  video 
games  are  copyrightable.  I  do  not  see  the  relevance. 


A 

Q 

A 


16 

17 

i  s  a 

dispute  that  can 

MR-  BODE: 

13 

19 

ques 

tion  was  the  audi' 

zo 

copy 

rightability,  and 

Z1 

test 

;if ied,  in  this  li 

) 

THE  COURT: 

11 

23 

can 

answer . 

24 

BY 

THE  WITNESS: 

25 

A 

The  positi' 

Braswell  -  direct 
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works,  vis-a-vis  video  games,  should  be  protected  as  a  copy 
rightable  product,  and  it  was  our  program  to  execute  the 
protections  o£  those  copyrights. 

q  Now,  did  Mr.  Maher  hold  a  position  in  or  with  the 

Association  in  May  through  December,  1982? 


A 


Yes. 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A 


A 


q  k  And  what  was  that  position? 

A  He  was  general  counsel  to  the  association. 

Q  A„d  you  have  described  this  program  with  respect 

to  copyright  protection  and  pursuit  of  infringers.  Bid  Hr.  Maher 

have  a  role  in  that  program? 

Yes. 

And  what  was  that  role? 

His  role  as  general  counsel  was--he  was  presenter 

t  and  Was  oresent  at  several  meetings  regarding 
was  to  be  present  and  t  _ 

,  designed  and  implemented  by  the  Association 
the  program  to  ° 

W  Tf  Of  its  members  and  for  the  benefit  of  its  members, 
on  behalf  ot 

as  legal  counsel  to  act  as  a  coordinating 
It  was  his  role  as  -  . 

i.arinv  house  for  certain  information  being 
or  a  central  cl 

J  .  tween  and  among  the  members  of  the  Association 

developed  betw 

rion  Of  the  copyrightability  of  video  games, 
for  the  protect 

And  in  connection  with  that  program,  who  did  you 
,  Maher  to  be  representing? 

cnncider  Mr.  Manei  _. 

hile  he  was  general  counsel  of  the  Association, 

K  W°  ’  d  the  Association.  But,  he  also  repre- 

he  obviously  repres 


Braswell  -  direct 
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8 

9 

10 

11 

i 

12 

B 

14 

15 

I 

16 

i 

17 


sented  the  members  o£  the  Association  as  a  service  to  the 
members  through  the  Association  in  the  execution  of  tne.se 
programs. 

q  Now,  let  me  just  show  you  what  has  been  marxed, 

or  attached,  rather,  to  Mr.  Katz's  affidavit  as  Plaintiff 
Exhibit  E  and  purporting  to  be  minutes  of  meetings  m  Chicago, 
October  U  and  15,  1982,  and  ash  you  if  those  are  the  minutes 
of  the  meetings  that  tool  place  on  that  day-on  those  dates, 

I  am  sorry. 

(Document  tendered.  ) 

Yes,  I  think  these  are  the  minutes  o£  that  meeting. 

Q  Do  you  consider  minutes  such  as  those  confidential 

or  public? 

ft  confidential  within  the  membership;  not  the  public 

Minutes  of  a  meeting  such  as  this  would  normally 
at  large.  Minutes 

,  to  the  members  of  the  Association,  but  not 
be  distributed  to 

,  1.  itet  of  members. 

beyond  the  l1  . 

J  i  i  „  n  vratoi  nor  r-  n  n  n  d  1. 1 


18 

Q 

In  1982,  was  there  any  ki 

L 

between 

Mr.  Amedee  Turner,  who  was 

l 

20 

and  the 

Association? 

I  a 

A 

relationship  in 

You  mean  reiau 

22 

f 

and  Mr . 

Turner? 

11 

Q 

Yes. 

24 

A 

was  a  relationship. 
There  was 

2S 

had  ag 

,  certain  expenses 
reed  to  pay  cert 
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14 

15 

16 

17 

18 

19 

20 

l  21 
22 

23 

24 

25 


country  to  enter  in  discussions  to  see  if  there  mignt  be 
a  relationship  with  Mr.  Turner.  In  doing  that,  the  objective 
was  to  chat  with  Mr.  Turner  and  see  what  services  he  may 
be  able  to  render  to  us  in  the  European  community  and 
the  same  time,  to  provide  Mr.  Turner  with  certain  information^ 
about  this  industry,  which  may  be  helpful  to  him  in  representing 
the  interests  of  the  members  of  the  Association  in  his  work 

in  the  European  community. 

So,  while  there  may  never  have  been  entered  into 

a  formal,  economic  relationship,  there  certainty  was  a  substan¬ 
tive  relationship,  at  least  for  this  one  trip,  for  whrch 

the  Association  did -pay  the  expenses. 

'  And  what  was  the  contemplated  relationship  that 

iaered?  You  said  a  relationship  was  being 

was  being  cons 

considered. 

hell,  it  -  ».U.  considered  that  he  may  represent 

"  ,  -he  being  Hr.  Turner- -may,  at  some  point 

the  interests  of-  ne  . 

the  interest  of  the  members  collectively 

in  th  r  r0nyr i°ht  of  video  games  m  the  European 

as  to  the  protection  of  copy  o 

COmmUnity‘  have  no  further  questions.  Your  Honor. 

MR-  BODb. 

tHB  COURT:  Cross  examination,  Mr.  ReuhenT 

CROSS  EXAMINATION 

BY  MR.  REUBEN.  r  acted  as  a  lawyer  for  the 

Mr.  Turner  has 


A 


Braswell 


cross 
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Association,  has  he? 


\  Not  to  my  knowledge. 

q  Mr.  Turner  has  influence,  in  his  capacity  as  a 

member  of  the  European  Parliament,  in  what  will  be  the  new 
proposed  legislation  in  Europe  relating  to  video  game  prote 

correct? 

A  •  I  am  told  that.  I  dont  know  that,  but  I  am  told 

that. 

Q  And  so,  in  that  official  capacity,  he  could  not 

represent  the  Association,  could  he? 

A  .  t  „as  told  that  he  could,  that  in  that  community, 

they  did  not  have  the-  kinds  of  conflicting  locations  arising 

that  we  may  have  in  this  country. 

0  Were  you  told-- 

•  Pi  that  question,  and  we  were  told  that 
A  We  raised  that  t 

Qt  a  problem  in  this  situation. 

ld  that  it  would  be  all  right  under 

q  '  Were  you  told  that 

American  law  as  well- 


You  are  a 


Yes. 


lawyer,  are  you  not? 


familiar  with  the  Foreign  Corrupt 


Q  Well,  Y°u  ar 

ate  y°u  not? 

Practices  Act,  .  j  have  heard  of  it,  but 

r  heard  of  it. 

A  No.  ^ever 

.  with  it* 

1  am  not  £amiHar 


Braswell  -  cross 


22 


q  Did  you  read  about  Locklieud  being  indicted 

country  Tor  paying  officials  in  a  foreign  country. 

\  No. 

MR.  BODE:  Yodr  Honor,  1  know  this  is  cross 
tion,  but  this  just  seems  to  be  threatening  the  witnes 
some  other  statutes, 

‘  THE  COURT:  Well,  the  witness  has  answere 

question.  bet  us  go  ahead. 

BY  MR.  REUBEN: 

Q  Did  you  ever  have  a  conversation  with  Mr.  Maher 

on  this  subject  of  Mr.  Turner's  status? 

A  Yes- 

-  do  you  recall  that  cbnver sation? 

A  Yes’ 

0  And  when  did  it  occur? 

!  would  say  the  first  one  occurred  about  June  o 

A1982.  and  a  subsequent  one  occurred,  oh,  September  of  'S3. 

Tell  us,  where  was  the  September  conversation^ 

Q  6  PP-re  in  relation  to  a  board  meeting  at 

)  A  in  our  office  m 

0  the  Association. 

-  =nid  at  that  time? 
m  what  was  saia 

Q  i  l  don.t  remember  verbatim,  but  the  objective 

“  A  *°U’  Tur„er  meet  «lth  representatives  of  tl,o  members 

a  to  have  Mr.  ^  „tert.r  or  not  some  relationship 

21  in  an  attempt  to  „„  and  the  Association  and/or 

«  may  be  possible  between  .  ■ 


Braswell 


cross 
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the  members  of  the  Association,  vis-a-vis  the  impending  drafting 
i£  you  will,  of  some  legislation  in  the  European  community. 

Q  Did  you  ever  have  a  subsequent  conversation  with 


Mr.  Maher  about- - 

A  Subsequent  to  September? 

q  --about  Mr.  Turner? 

\  Only  regarding,  I  think, 

conversations  about  the  expenses  i 


Only  regarding,  I  think,  there  were  some  written 
_  o v, t-  RXDenses  involved,  but  not  about 


the  relationship,  no. 

q  Did  you  ever  have  a  conversation  betneen  September- - 

prior  to  October  14th,  1982,v«here  Mr/  Maher  told  you  that 

in  light  of  Mr.  Turner’s  position  in  the 
it  was  improper,  m  1  S  v 

engage  his  services  by  the  Association? 

European  community, 

.  j  r\n  Ortnbfir  14th. 


that  it  was  improper.  — 

.  nut  Mr  Turner,  except  for  the  matter  of 

conversations  about  Mr. 


14 

A  I’m 

15 

that  it  was  ire 

16 

conversations 

17 

expenses. 

18 

Q  And 

June  and  September. 

__rall  n0  °thers? 
q  You  recai i 

\  No. 


MR  REUBEN:  That  is  all- 

further  questions  of  Mr.  Braswell? 

THE  COURT:  Any 

No,  vour  Honor. 

MR-  B0DE: 


Braswell  -  cross 


THE  COURT:  I  want  to  ask  Mr.  Braswell  a  question. 
Mr.  Braswell,  does  this  Association  maintain 

list  o£  its  members? 

THE  WITNESS:  Yes,  it  does,  Your  Honor. 

THE  COURT:  And,  the  members  pay  a  membership 


or  fees? 

THE  WITNESS:  Yes,  Your  Honor. 

THE  COURT:  Is  the  amount  of  the  dues  or  fees  deter 
mined  by  something  liVe  the  site  of  the  corporation  or-by 
the  nay.  all  of  them  are  corporations,  are  they  not? 

THE  WITNESS:  Not, necessarily,  Your  Honor. 

THE  COURT:'  Some  individuals? 

*  the  WITNESS:  Some  are  individual  proprietors, 

TUB  COURT:  How  are  the  does  determined?  How  do 

yon  determine  h„w  much  each  member  pays  as  dues’ 

•  THE  WITNESS :  They  are  based  on  categories  of  gross 
.  ranges,  if  you  will;  and  if  your  gross 

sales  determination  , 

sales  for  your  company  or  operation  fall  within  that  range, 

assessed  to  that  range  of  gross  sales. 

you  pay  the 

the  COURT:  Either  by  custom,  practace,  usage, 
c  vour  bylaws,  does  the  membership  in 

or  interpretation 

•nrlude  subsidiaries  or  companies  owned  by 

the  Association 


the  individual  - 


THE  WITNESS:  Subsidi 


a  r  i  e  s  o 


t  r  om  n  : 


Braswell 


cross 


TI1E  C0URT:  Well  let 

’  1  1  me  give  you  in 

THE  WITNESS:  Okay.  " 

THE  COURT:  Let  us  ta,..  . 

ta,ce  Corporation  A-- 

THE  WITNESS:  0kay. 

THE  COURT:  --W  v  .  , 

nas  20  subsidiaries. 

THE  WITNESS:  Yes. 


ion 


>  THE  COURT:  Does  the  membership  of  Corporate 
A  in  the  Association  include  those  20  corporate  subsidiaries? 


THE  WITNESS:  No,  not  necessarily.  It  may  include 
it  as  to  its  operation  of  one  of  those  subsidiaries,  but 
not  as  to  all  20,  inclusively.  That's  not  the  philosophy 
of  this  Association.  • 

THE  COURT:  Well,  when  you  hire  a  lawyer  to  represent 
the  Association,  the  lawyer  is  shown  or  given  a  list  of  your 

membership,  is  he  not? 

THE  WITNESS:  Yes.  Or  U  is  accessme  to  hi.. 

THE  COURT:  It  is  accessible  to  h 

THE  WITNESS:  Ye,  ^  „h0  he  represents, 

THE  COURT:  And  f 

■  s  that  right? 

looks  at  that  list;  within  the  bounds 

t  is  correct, 

THE  WITNESS:  a  have,  as  you  say, 

i  case  tnat  / 

the  bylaws,  which,  i"  1  10  ^  .nterests  in  the  marketplace. 

Venn  Corporation  A,  «'>'  .«»  in  lnSt‘"’Ce5' 

>t  is  very  clear  .«M.  repr,5.„.ations  through 

rations  3’ 

°ur  interests  and  exp^ 


Ktaswtill  -  cross 


t  h  i  s  t  rude  assoc  i  ;l  t  \  nil  , .  „ 

ai°  on  a  very  well  defined,  narrow, 

act  v  v  t  t  y  of  those  rn ultinin 

111  1  Mho  interest  corporations. 

’or  ^nst-'incc,  our  bylaws  state  that  we  are  involved 

\n  the  activities  for  the  amusement  only  game  business;  and 

if  you  had  someone  else,  say  Corporation  A  in  your  instance, 

who  held  a  subsidiary  who  was  in  the  amusement  only  game 

industry,  and  held  another  subsidiary  who  was,  let’s  say, 

in  the  farm  implement  supply  business,  we  certainly,  through 

this  Association,  would  not  have  any  interest  in  the  farm 

implement  supply  business. 

But,  even  though  the  parent  corporation  may  be 

.  ,  Vi3-a-vis,  the  interest  with  the  amusement 

the  member,  it  s,  vis  a  , 

only  game  business. 

If  that  answers  your  question. 

THE  COURT:  That  would  include  subsidiaries  in 

that  business. 

■  the  witness:  That  Is  correct. 

Rnt  is  that  in  your  bylaws? 

THE  COURT:  But  is 

yps  the  definition  is  m  our  bylaws. 
THE  WITNESS:  Yes, 

THE  COURT:  AH  right- 

THE  .  any  area  of  inquiry  of  Mr.  Braswell, 

I£  I  have  opened  any 

first  counsel  f°r'  further  questions.  Your  Honor. 

n p .  i  have  no 
MR.  b0DE‘ 


the  COUNT:  — 


r,  „„hen? 


(>H 


Braswell  - 
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A.11  right,  thank  you. 

(Witness  excused.  ) 

THE  COURT:  Your  next  witness. 

MR.  BODE:  Judge,  we  have  one  more  witness,  Dr.  Keane, 
THE  COURT:  All  right,  have  him  come  forward. 

MR.  BODE:  Your  Honor,  Mr.  Braswell  wants  to  catch 
a  plane, ^Your  Honor. 

THE  COURT:  Unless  someone  wants  him.  You  may 

wait,  Mr.  Braswell. 

(Discussion  off  the  record.) 

MR.  BODE:  Would  you  step  forward  and  take  the 


stand? 


\ 


(Witness  sworn.) 

MARTIN  KEANE, 

'  tness  by  the  movant  herein,  after  being  first 
called  as  a  witness  / 

,  examined  and  testified  as  follows: 
duly  sworn,  was  exa 

direct  examination 


BY  MR.  BODE: 


Q 

A 

Q 

A 

Q 

A 


State  your 


name 


Martin  Keane. 

Spell  IT- 

K-e-a'"_e:  occupation! 

And  what  is  1  Director  of  Techaolosy 

the  Vice  Pmsidu" 

X  am  tne 


for  Bally* 


And  did  you  hold  that  position  on  August  14,  l982 
MR.  REUBEN:  October.  October. 

MR.  BODE:  1  am  sorry. 

BY  THE  WITNESS: 

A  Yes,  I  did. 

MR.  BODE:  Saturdays  are  not  good. 


BY  MR.  BODE: 

q  October  14,  1982? 

A  Yes,  I  did. 

q  Now,  on  that  date,  did  you  attend  a  meeting  with 

respect  to  the  activities  of  the  Amusement  Device  Manufacturers 

Association? 


A 

Q 


A 

Q 

A 


I  did. 

V'e  call  that  "Association"  for  short. 

And,  at  whose  invitation  did  you  attend  that  meeting? 

!  was  invited  by  Glenn  Seidenfeld. 

identify  Mr.  Seidenfeld  for  the  record? 
Could  you  ldenti  y 

.  the  Vice  President  and  General  Counsel  for 
He  vs  tne 


Bally,  I  heliew-  cell  you  the  purpose  of 

And  did  Mr- 


this  meeting? 

Yes,  he  did- 
What  did  he  say? 


A 

Q 

Obtainlng 

A 

of  the  industry 


.oht  protection  for  the  members 

copynght  Pr 


as  & 


whole . 
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}  And  where  was  the  meeting  held? 

t\  It  was  held  ia  the  office  of  Reuben  and  Proctor, 

in  Dave  Maher's  office,  I  believe,  but  I  am  not  certain  of 

% 

that. 

q  And  about  how  long  did  it  last? 

It  consumed  most  of  the  day. 
q  >  Who  was  there,  that  you  know? 

A  There  was  myself,  Mr.  Katz,  Mr.  Maher,  ther 

tvro  representot  ives  o£  Destron,  and  I  believe  one  of  Sega. 
„  Those  were  members  of  the  Association,  as  far  as 


you  know? 


Yes. 


Q  .  And  What  was  four  perception  of  Mr.  Maher's  roie 

in  that  meeting? 

lt  was  my  understanding  that  Mr.  Maher  was  the 
A  .  t0  the  Association,  and  that  he  was  going 

genera!  »“"*  tM>  e££„r,  in  obtaining  copyright 

to,  essentially.  8 


protection.  understanding  as  to  who  he  represented! 

And  what  is  Y°ur 

Q  MR-  REUBEN:  Objection,  navmg  been  as 

,  or  x  wiU  withdraw  that, 
answered-  >  Go  ahead. 

THE  COURT:  All 

BY  THE  WITNESS:  members  of  the  Association. 

resented  the  me 
A  He  r epreb 

A 

by  MR-  BODE; 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

I 

15 

I 

16 

I 

17 

r 

13 

19 

20 
21 


Q  New,  would  you  tell  us  what  happened  during  this 

meeting,  and,  in  particular,  what  you  said  during  the  meeting? 


A 


22 

23 

24 


2S 


I  attempted  to  educate  Mr.  Turner  as  to  the  varieties 
o£  copying  of  games  that  had  occurred  in  the  past.  Very 
briefly,  I  indicated  to  him  that  there  were  four  levels  of 
sophistication  in  copying.  Explained  to  him  what  those  levels 
were.  k 

Then,  because  it  became  apparent  to  me  that  much 

of  what  I  was  saying  was  going  over  Mr.  Turner's  head,  we--Mr. 

Katz  called  his  office  and  had  a  Pac  Man  board  sent  over, 

and  I  used  that  as  a  prop  and  pointed  to  various  of  the  items 

that  I  was  referring. to  on  that  board. 

I  don't  know  the  chronology,  but,  in  addition  to 

this  X  did  describe  to  Mr.  Turner  the  process  that  we  enpioged 

in  evolving  a  ga.e  fr»,  oh.  a  rough  three  sentence  shetch 

n  h  a  final  video  ptoduct  that  is  put  on  the  street  and 
through  a  final 

SOld'  '  during  this  ...ting,  -as  »h»t  you  said-were 

q  Now,  during 

,  i  in  what  you  said? 

you  guarded  m 

A  Not  at  all- 

n  Why?  who  were  our 


allies  and  whose 


And  if  y°u 


was  an  opP°nen 


l  assumed  that  I  was 

interests  were 


h3d  known  that  some 


t  o£  Ball/  and  Midway 


K  V\ Mm 


»1  l  I  Uk  I  /  l  |  lj^ 
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on  Vac  Man*  v?oul*l  you  t^l^pd  pib  y on  did? 

MR.  REUBEN:  I  think  i  !» ci v/ e  been  pretty  good-- 

this  is  leading  a  little  l»it, 

THE  COURT:  Ve^?  lull  herauBe  of  the  nature  of  these 
proceedings,  1  veil  l  overt  tile  (he  oh  j  net  ion. 

Let  us  hare  the  dui  tor  tel  I  us  what-- 
BY  THE  WITNESS: 

\  I  think  that  IF  t  Fhmiglit  there  were  anyone  there 

that  were  in  any  way  advor-.o  to  our  interest- - it- s  unlikely 
that  I  would  have  said  anything  at  all.  I  »isht  have  corae 
and  been  an  observer. 

l  surely  would  notNhave  even  mentioned  Pac  Man, 

th,t  nomebody  wj.o  was  against  our  interest 
had  I  -'been  nwnie  that 

anything  minting  .o  *»  ““ 

MS.  noun:  l  h„»o  no  further 

Cross  examination. 

THB  court:  Cross 

CROSS  EXAMINATION 

r 

BY  MR.  RKUBhN:  technical  people  there 

,  a  fi.ero  engineers  or 

q  Were  tnei 

,  Cnvled  Destron? 

from  a  company  c.  ^  ^  the  people  from  Destron  was 

*  i  ,h,t  *  ’ 

1  in  engineering-  r  of  yours? 

n  a  competl1 

_  n  v  _ A  T 


ls  pestron 


Destron 


is  in  the  coin 


machine  business,  and  I 


.  „  compe 
i  o  \j  vi  i  t  i  s  * 


»t it°r- 


believe  it 


Keane 
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Q  That  would  make  them  a  competitor? 

A  Yes. 

Q  And  are  you  always- -are  you  not  always  guarded 

about  giving  any  secret  information  to  your  competitors? 

A  Any  information  that  I  feel  that  they  didn’t  have 

already,  or  that  they  couldn't  easily  obtain,  I  would  be 
guarded;  yes. 

k 

Q  Anything  confidential,  you  would  be  guarded  about, 

would  you  not? 

A  Sure.  Yes. 

Q  And  did  you  understand  at  that  meeting  that  Mr. 

Turner  was  representing  the"- Association? 

A  Yes. 

^  q  Who  told  you  that? 

|  15  a  Gee>  x  don-t  know  that  I  -can  identify  a  single 

that  Perhaps  it  was  just  a 

individual  as  having  told  ». 

tacit  assumption. 


18 

Q 

That  he  was 

the  lawyer.' 

19 

A 

That- -yes- 

20 

MR.  REUBEN: 

.  no  further  q 

21 

THE  COURT: 

Anything  else? 

22 

MR.  B0DE: 

No. 

23 

the  court* 

Thank  you,  Ur. 

24 

_  excused. ) 
(Witness 

25 

next  witness? 

Your  ne* 

Keane  -  cross 


MR.  BODE*  Ymir  n 

tour  Honor ,  we  have  no  further  witnesses 

and  would  merely  like  to  ,  rr.  . 

/  ro  otter  into  evidence  tne  affidavits 

that  have  already  been  submitted,  and  also-- 

THE  COURT:  Why  do  you  not  mark  those.  For  the 

purpose  of  this  proceeding,  mark  them  as  Exhibits  so  we  have 

a  record  of  these  proceedings. 

MR.  BODE:  All  right.  I  would  like  to  mark--and 

as  I  said,  also  the  Exhibits,  so  I  would  like  to  designate 

the  Exhibits  to  Mr.  Katz’s  affidavit-- 

THE  COURT:  Let  me  ask  you-- 

MR.  BODE:  --by  the  same  designations  that  tney 

were  given  on  the  affidavit's. 

THE  COURT:  We  will  take  a  short  recess. 

Could  you  and  counsel  £or  the  opposing  parties 

v  mark  them  and  make  them  part  of  the 

look  over  the  Exhibits,  marx 


16 

record 

of  these  proceedings. 

17 

We  have  respondents. 

13 

Respondents'  Exhibits--!*  it  1,  : 

19 

MU.  REUBEN:  2  and  3, 

20 

THE  COURT:  2  and  3. 

21 

offer 

them. 

|  22 

MR.  BODE:  Fin- 

i  23 

,  T  do  not 

MR.  REUBEN'- 

!  25 

| 


Your  Honor. 


THE  court 


.  Le 


take  a  short  reces 
l  US  tUK- 


s  now. 


Keane 


cross 


7 


1 

2 

3 

4 

5 

6 

7 

8 


(Brief  recess. ) 

THE  COURT:  And  what  are  the  Exhibits  now,  tell 


me? 


9 

10 
11 
12 

13 

14 

15 

16 

17 

18 


MR.  BODE:  Your  Honor,  they  are  Plaintiff’s  Exhibits 

y 

A  through  P,  inclusive. 

THE  COURT:  All  right. 

MR.  BODE:  Of  those,  A  through  K  were  the  Exhibits 

k 

to  Mr.  Katz's  affidavits. 

THE  COURT:  All  right.  And  no  objections? 

MR.  REUBEN:  None. 

the  COURT:  They  are  admitted  in  evidence. 

Whereupon,  saids documents,  previously  marked  as 
Plaintiff' s  Exhibit  Res..  A  through  P,  inclusive, 

£0r  identification,  were’ received  in  evidence.) 

Would  you  give  Thus,  to  lit.  Crice  so  .  can  look 


at  them? 


19 

THE 

20 

MR. 

21 

THE 

22 

MR- 

23 

in- -they  have 

24 

is  the  Welsh a 

further  evidence  in  support  of  the  movant  1 

MR  BODE:  No.  Your  HOn°r' 

il5T;  AH  right.  The  movant  rests. 


Mr. 

,^rness,  but  I  will  put 
N.  i  have  one  witness, 

identified 

letter  «hicb  is  done  by  K.«. 


tuf  COURT: 


.  All  right. 


25 


rvuane 


ciuss  f  Mnhur  -  direct 
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1  MR.  REllIUiN:  Defendant’s  Exhibit  3,  which  is  Mr. 

2  Katz's  Protection  of  Products  From  Counterfeiting  and  Simulation, 

3  written  by  Mr.  Katz  and  Mr.  Cohen. 

4  THE  COURT:  AIL  right. 

5  MR.  BODE:  No  objection,  Your  Honor. 

6  THE  COURT:  They  are  admitted  in  evidence. 

7  (Whereupon,  said  documents,  previously  marked  as 

8  ‘  Defendant’s  Exhibit  Nos.  2  and  3,  for  identification, 

9  were  admitted  in  evidence.) 

10  THE  COURT:  You  may  stand  and  be  sworn. 

11  (Witness  sworn.) 

\  12  THE  CLERK:  Be  seated  please.  State  your  name 

,,  ,  f  „a!ne  for  the  record.  Lean  forward;  speak 

|  13  and  spell  your  last  nai 

1  Veen  your  voice  up. 

“  to  this  microphone  and  hee.  M.a.h-e-r. 

IS  THE  witness; 

1  16  DAVID  MAHER, 

I  17  ss  by  the  respondent  herein,  having  been 

called  as  a  wrt  e  ^  t0Stl£ied  as  follows: 

1  19  £irst  dUly  5W°rn’  direct  examination 

I  Z°  BY  MR.  REUBEN:  bar  and  formerly  general 

l  21  a  member  of  tn 

l  Q  <OU  ,  tssociation;  correct. 

“  counsel  Tor  the  *.»«“  ' 

P  A  Thar's  correct-^  been  general 

\  ^  „  Ho«  !■>"*  WVe  S1  until  December  31.  1!>8- 

*  !  Prom  .«“*  APr‘  _ 


Maher  -  direct 
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14 

15 


Q  Now,  would  you  briefly  describe  to  his  Honor  your 

duties  in  that  position? 

A  Well,  the  principal  duty  was  to  keep  the  members 

of  this  trade  association'  from  getting  into  antitrust  difficul¬ 
ties.  The  members  were,  of  course,  all  competitors,  and 
very  energetic  competitors  in  the  amusement- -coin  operated-- 
amusemejit  game  field.  Not  only  that,  I  learned  immediately 
when  1  became  the  counsel  to  the  Association  that  many  of 
the  members  were  litigating  against  each  other,  so  that  my 
first  concern  was  to  prevent  any  antitrust  violation  by  exchange 

of  information  that  might  be  improper. 

In  addition  to  tha\,  I  also  acted  as  a  coordinator 
for  exchanging  new  legislation,  court  decisions,  other  court 
filings  that  would  be  of  interest  to  all  the  members,  and 
I  was  in  charge  of  the  corporate  aspects  of  the  trade  associa- 


16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


tion. 

Do  you -know  a  man  named  Turner  that  has  been  described 

here  as  an  English  bairister 

t  Amedee  Turner  is  an  old  friend  of  mine, 

A  Yes,  1  am- 

„  for  more  than  20  years.  He  is  a  barrister 
whom  I  have  known 

-  very  few  barristers  who  specializes 

in  London,  one  o  ..... 

.  -moerty  matters,  and  I  also  knew  that  he 
in  intellectual  p 

,  a  member  of  the  European  Parliament. 

had  been  elects 

function  at  the  European  Parliament? 

n  And  what  is  his 

*  -  a  rezular  voting  member,  representing 

A  Well,  he  is  a  r  g 


79 


Mahe 


r  "  direct 


a  group  o£  counties  in  EnoianH  *  ,  . 

oiand.  But  his  particular  function, 

was  the  raporteur  of  the  European  Trademark 

is  the  only  member  of  the  Parliament  who  is 

a  lawyer  in  the  intellectual  property  field. 

Q  Did  you  have  a  conversatii 


as  I  learned,  he 
ac 


7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

\ 19 

-  20 

21 

:  22 

I 

?  23 

\  24 

25 


Association  about  i 
A 

Q 

A 

Q 

A 

Q 

A 


on  with  anybody  at  the 
nviting  Mr.  Turner  to  the  United  States? 

Yes. 

And  who  was  that  person? 

I  discussed  it  with  Glen  Braswell. 

When? 

Well,  on  several  occasions. 

When  was  the  first?N 

Probably  in  June,  1982v  and  then,  until  Turner 


appeared  over  here. 


Q 

A 


Well,  what  was  the  first  discussion? 

Well,  the  first  discussion  was  the  question  of 

expert  over  to  discuss  questions  of  copy¬ 
bringing  a  Europeai  P 

v  oatent  law  with  members  of  the  Association, 
right,  trademark,  p 

S  .  at  a  board  meeting  of  the  Association 

and  1  had  in  -  *“■ 
that  I  had  »  £rl  t  ba„i5ter  ,„d  he  knew  the 

i j  -he  was  a  y 
job.  He  could- 

f ield. 

Q  Was  he  coming 

or  what?  ming  primarily  to  lecture  and 

,  ,  as- -he  was  C° 

A  Well,  as 


over  as  a  lecturer,  or  a  lawyer, 
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19 

20 
21 
22 

23 

24 

25 


that--  tne  board,  in  September  of  1982,  approved  the  project 
of  bringing  him  over  to  lecture  to  the  members  on  the  status 
of  European  law  and  the  interrelationships  of  U.  S.  and  European 
copyright  law,  in  partidular. 

Q  Did  you  ever,  prior  to  October  14,  1982,  have  a 

conversation  with  Mr.  Braswell  concerning  the  employment 
as  a  Lawyer  of  Mr.  Turner? 


A 


Yes.  One  of  the  conversations  that  I  had  with 


Braswell,  I  believe  in  September  of  1982,  concerned  the  problem 
of  the  Association  dealing  with  the  very  person  in  the  European 
Parliament  who  was  draftng  legislation.  And  I  raised  it 
by  saying,  in  very  blunt  terms,  we  cannot  be  in  the  position 
of  paying  money  to  a  government;  official  who  is  going  to 
be  writing  legislation.  And  I  cautioned  him  that  that  would 
be  a  problem  that  we  would  hare  to 'deal  with;  but  that  I 
thought,  after  talking  to  Turner  and  thinking  it  over  that 

we  could  bring  him  MS  Vie"S  and  reP°r' 

or  report  to  the  assembled  meeting  and 

to  the  committee- 

and  American  copyright  law. 


discuss  European 

T,avf>  a  subsequent  conversation,  prior  to 

Did  you  wvc 

„  oFter  this  one  you  just  testified  to? 

October  14th,  u 

n  and  I  spoke  to  each  other  frequently 
Well,  Braswell  ana 

,  a_  T  recall,  at  some  point,  prior  to 

the  telephone  and, 

x  told  Braswell  that  we  could  not  hire 

the  October  iation,s  lawyer.  We  would  simply  have 

Turner  as  the  Asso 


Q 


A 


on 
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to  treat  him  as  a  guest  PYnDrf  i 

s  est  expei t  who  would  come  to  discuss, 

lecture,  give  his  views. 
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Q 

A 

Q 


To  your  knowledge,  as  he  ever  hired  by  the  Association? 
Not  to  my  knowledge. 

Mr.  Maher,  on  October  14th  and  15th,  do  you  believe 


that  you  received  as  a  lawyer  any  confidential  information 
from  y^our  client? 

A  As  far  as  I  am  concerned,  I  received  no  confidences 

at  all. 

Q  Mr.  Katz,  in  his  testimony,  referred  to  a  July  20th 

meeting  or  a  July  meeting,  do  you  recall  that? 

A  Yes,  there  was  aNneeting  in  July  that  was,  in  effect, 

a  similar  meeting,  although  the  focus  was  on  specifically 

the  international  Trade  Commission  and  one  of  the  participants 

attorney  from  the'ITC. 
was  a  government  attorn  / 

Q  The  U.  S.  government? 

The  U'.  S.  government  attorney. 

'  mh r  of  the  Association? 

Another  nonmember  of 

That’s  correct. 

MR.  REUBEN:  No  further  questions. 

THE  COURT:  cross  examination. 

CROSS  EXAMINATION 


BY  MR.  BODE:  besides  your  antitrust  role--you 

i pr  y°u  have> 

Q  Mr-  Mal  ’  £or  the  Association  in  May  through 

were  the  only  counsel 


A 

Q 

A 
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December,  1982;  is  that  true? 

A.  Yes,  the  only  counsel.  Our  firm  was  the  counsel, 

I  was  the  partner  in  charge. 

% 

Q  Now,  you  did  discuss  with  Mr.  Braswell  the  idea 

of  the  Association  retaining  Mr.  Turner;  is  that  not  right? 

A  That 1 s  correct. 

Q  k  And  that  was  discussed-- 

A  Oh,  I  -  -  excuse  me.  The--I  discussed  with  Braswell 

the  idea  of  bringing  Turner  over  and  the  question  of  retaining 

was  part  of  that. 

q  And  that  was  discussed  more  than  once? 

A  Yes. 

„  I£  Mr_  Turner  had  returned  to  London  and  published 

a  close  to  verbatim  account  of  what  happened  at  the  meetings 
o£  October  14  and  15,  would  you  think  that  there  was  no  problem 

at  all  in  his  doing  that? 

'  . t  wouid  be  the  same  kind  of  problem  of  relating 

a  Well,  i 


.  n  as  opposed  to,  I  think  all  lawyers 
any  private  discussion, 

!  tell  you  about  a  marital  problem,  and  you  are 
'“Ve"  ,  as5„„.  you  are  not  going  to  send  a  letter 

not  my  lawyer,  sinilarly,  I  wouldn't  expect  Turner 

to  the  Tribune  about  it. 

a  ,  private  matters  that  way. 
tr»  talk  about  Pr 

.  as  opposed  to  legal  confidences. 

That  is  as  p 

But  anyway,  you  have  answered  the 

All  right. 


question.  You 


Maher  -  cross 


1  Now,  in  this  period  in  1982,  the  Association  was 

2  conducting  a  program  with  regard  to  enhancing  the  copyright 

3  protection  of  video  games,  is  that  not  right? 

4  A  Yes. 


13 


Q  And  it  was  a  program  aimed  at  dealing  with  copyists 

and  infringers;  right? 

A  >  That  is  correct. 

Q  And,  in  fact,  after  video  games  had  become  popular, 

there  were  a  lot  of  people  who  started  coming  out  with  copies; 

is  that  not  right? 

A  That’ s  correct. 

q  And  that  was  a  problem  for  all  of  the  members  of 

the  Association;  is  that  not  .right? 

A  That’ s  right. 


And  i 


it  was  a  problem  as  to  which  they  shared  a 


common 


interest  in  dealing  with  it;  is  that  not  right? 


Yes. 


And  in 


fact,  pursuant  to  that  common  interest, 


you  c 


did  you  not? 

onvened  meetings. 


Yes. 

And  y°u 


exchanged  materials  with  attorneys  and 


■  the  membership;  right? 

’Wl*  “  ,  ,h,  attention  of  the  Association,  ges. 

k  At  „  the  members  filed  amicus  briefs 

And  also,  some 

Q  •  tving  other  members  in  support  of  their 

in  proceedings  inV 


Maher  - 


cross 
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1  copyright  position;  is  that  right? 

2  A  Yes,  I  was  aware  of  one  or  two. 

3  Q  Now>  did  you-  -you  have  heard  Mr.  Katz  testify  and 

4  did  you  in  fact  approach^  him  sometime  early  in  1982  and  ash 

5  him  to  come  to  a  meeting  with  regard  to  this  problem? 


A  Yes.  I  first  talked  to  Mr.  Katz  and  I  believe 

it  was  in  February  of  ’82  to  alert  him  to  a  meeting  of  the 
attorneys  for  the  various  members  and  other  representatives 
of  the  members,  to  discuss  copyright  issues  in  video  games. 

So,  that  was  before  Bally  was  a  »e»ber  of  the  Association. 

Q  Did  you  tell  bin.  that  this  participation  on  his 

t-c  nf  all  the  members  of  the  industry? 
part  was  in  the  interests  of  all 

,  '  that  was  implicit  that  this  was  an  industry 

A  „  Well,  yes,  tnar  ^  ^  . 


meeting. 


Q  AU  ri8ht'  looked,  have  you  not,  at  Bnhibit 

Now,  you  haV  1982  meetings? 

'  -nuteS  of  the  October  14.  15, 

F,  which  is  the  minutes 

A  Yes.  those  minutes? 

t  that  in  fact,  a  copy 
Q  ’  He  has  not  seen  them. 

MR.  ^UBEN:  p  rd  better  take  a  look 

I  supPose 

THE  witness. 

at  it  to  be  doubly  ^  ^  option,  I  guess, 

t  made  ratz's  art. 

MR.  »0DB:  »£  Mr'  W 

did  about  my 

that  Mr.  Reuben  . 

tender0d- > 

(Document 
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BY  MR.  BODB: 

Q  While  you  look  at  those,  my  next  question  will 

be  whet ne r  the  description  of  the  events  contained  in  those 
minutes  is  accurate. 

* 


These  appear  to  be  a  copy  of  the  minutes  of  the 


meetings. 


Q  And  are  the  descriptions  of  the  meetings  contained 

in  those  minutes  accurate? 

A  As  I  recollect  them,  yes. 

q  Did  you  have  something  to  do  with  the  preparation 

of  those  minutes? 

^  I  drafted  them.  v'' 

Q  And  you  were  the  person  who  set  up  the  October 

14  and  15  meetings,  is  that  right? 

A  the  instructions  of  the  Association,  yes,  I 

invited  the  participants. 

Q  You  invited  Mr.  Katz? 

A  YeS’  ..thing  to  do  with  the  presence 

Q  Did  you  something 

of  Dr.  Keane?  ke  t0  many  of  the  members 

Not  directly* 

A  No-  ‘  .  ■  n<J  i  wanted  to  have  as  many 

her  l4  meetm0, 

and  for  the  Octo  companies  available  as  possible. 

e  from  dirt 

technical  people  Chicago  area,  and 

are  located  m 

Many  of  the  members  williams,  Rockwell  and  so 

to  get  people 

I  was  hopi-nS 


Maher  - 


c  r  o  s  3 
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on.  In  fact,  \)\  .  Keane  and  the  two  men  from  Destron  were 
the  only- -as  I  recall- -the  only  two  technical  people  who 
did  appear. 

q  Well,  you  took  steps--took  some  steps  to  arran2e 

for--  or  to  invite  somebody  from  Bally  in  a  technical  capacity 

to  this  meeting? 

^  Well,  I  spoke  to  Sid  Katz  as  to  Mel  Goldenberg 

* 

and  George  Gerstman  and  everyone  else,  saying,  <Ic  v,ould 

like  to  have  a  technical  person--"  as  a  matter  of  fact,  I 

think  one  was  supposed  to  show  up  and  didn't. 

Q  at  these  meetings  on  Ocober  »  and  IS,  aould 

,  ,  Mr  __Dr.  Kesane  and  Mr.  Katz  taken  together, 

you  not  say  that  Mr. 


13 

,  Mr.  Turner  did. 

spok.e  as  much  as  m 

14 

A 

Could  you  repeat  that  : 

IS 

MR.  BODE:  Bet  us  see 

16 

(The  last  question  was 

17 

BY  THE 

< 

WITNESS: 

18 

A 

No. 

BY  MR.  BODE: 

you  would  not? 


Q 

A 


"»“ld  ,0“  ,„d  everyone  els,  ..«*« 

taring  nn 


him? 


Was  Mr.  Turner  icC 

all  day  listening  days. 

_  wc r  c 
,  ther e 

.  w  p.  1 1* 
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Q  Yes. 

A  And  the  October  14  meeting  was  certainly  not  a 

lecture  by  Amedee  Turner.  It  was  a  smaller  meeting  and  there 
was  more  give  and  take. 

On  the  15th,  it  was  pretty  close  to  a  lecture. 

Amedee,  a  barrister  and  member  of  Parliament,  stood  up  and 
it  was  like  talking  to  his  constituency,  in  a  way.  He  lectured, 


8 

yes. 

> 

9 

Q 

On  the  14th,  most 

10 

Mr. 

Turner,  is  that  right? 

11 

A 

Well,  there  was  a 

12 

not 

exclusively- -the  peopie 

13 

the 

..lawyer  from  Sega  got  in 

14 

It 

was- -I  think  the  minutes 

15 

Q 

But  the  answer  to 

16 

17 

18 

19 

20 
21 
22 

1 

l  24 
1  2s 


Mr.  Turner  on  the  14th- 
A  ,  NO. 

Q  NOW,  in  ’  ? 

,  in  the  e.olut.on 

discuss  the  step  at  the  minutes. 

to  take  a 

a  pd  1  i^e 


Sure. 

.  v  that's 
X  thmk  tn 


Sure. 

..correct 

wa5‘ 


C'  .  V  pr.  Keane 
.-I  think 


-  -an 


•  n  I  remember 
d  again,  i 


That 
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the  Destron  people  joining  in  at--from  their  experience  with 
the  games  they  made. 

Q  On  the  14th,  d\d  Dr.  Keane  discuss  the  various 

levels--  perhaps  four  levels--of  types  of  copying  that  were 
occurring  and  were  problems? 

A  Well,  we--accordng  to  the  minutes--and  this  is 

as  I  recollect  was  the  stages  of  development.  It 

was  suggested  that  the  process  may  be  viewed  as  involving 

four  stages. 

q  The  answer  is  yes? 

A  Well,  I  remember  What  the  minutes  said. 

Q  Did  Dr.  Keane  take  a  prominent  part  in  that  discussion? 

a  '  Prominent,  yes.  As  did  the  others. 


Okay. 

Now,  wa 


s  there  a- -«as  the- -on  the  14th.  was  the 


.object  o£  Pac  Man  brought  up 


as  an  example? 


I  don't  remembe 


r  it  specifically,  but  I  think  it 


13 


;  25 

24 


was . 


Sell,  y°“ 


send  for  and  use 


a  pac  Man 


will  remember  this:  did  Mr.  Keane 
circuit  board  as  a  prop  and  as 


,  i ti  descr 

an  example  in 


ibine  nnl  explaihing  seething  In  that 


meeting? 


.  .  a  circuit  board  was  sent  for. 

uPr  that 

t  rememoe  all  It  was 

yes,  I  on  it;  as  I  recall. 

... 


fhat  it  had  rircuit  board  about 

I  remember  t  it  was  a 


an  Exh 


. ,  .  t  in  some  l*wsUl 
ib 1 1  *■ 11 
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1 

2 

3 

4 


5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


say,  two  feet  by  two  feet,  with  a  maze  of  the  copper  and 
chips.  You  could  have  told  me  it  was  part  of  a  moon  rocket 
and  1  couldn!t  deny  it. 

* 

I  believe  it  was  identified  as  an  Exhibit  from 
some  Pac  Man  litigation. 

Q  I  guess  the  answer  to  my  question  is  yes,  is  that 

right? 

A  They  said  it  was  from  a  Pac  Man  piece,  as  I  recall. 

q  Yes. 

All  right.  Now,  Mr.  Katz,  during  these  meetings 
on  the  14th  and  the  15th.  fussed  some  of  Bally’s  and  Midway's 
experiences  in  their  infringed  litigation;  did  he  not! 

q  Td  he  discussed,  anong  other  things,  the  prohie. 

of  fixation,  d  subject  of  fixation  c„»e  up  and 

Again,  I  Kno  T  , 

i  f  i  vation.  I  don  t 

ific  here  on  iixatiuu. 

I  don’t  see  «>«  *  r  talking  about  fixation.  I  attune 
retail  anyone  t»  discu,sio„  chore  was. 

Sid  Katz  joine  subject  q£  deriVative 

Katz  discus 

Q  »id  derivative  works  to  sustain 

Che  theory  tJL 
worhs  and  using  ^ 

copyright? 

a  Yes. 


A 


t6ls  particotat  cate-thit  litigation 

And  did  not  ‘  <he  subj,ct  of  convers.ti 


on 


hp.re  on 


right  now- »  * 


we  are 
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and  discussion  in  the  meeting  on  the  15th? 

A  Yes,  the  minutes  show  that  this  case  was  mentioned 

in  that. 

Q  Mr.  Maher,  when  Reuben  and  Proctor  first  consulted 

to  possibly  represent  any  of  the  defendants  in  this  case? 

A  The  possibility  was  first  raised  sometime  mid-  1932. 

i 

Q  And  did  Reuben  and  Proctor  accept  or  decline  the 

representation  at  that  time? 


9 

A 

We  declined. 

10 

Q 

And  on  what  grounds? 

11 

A 

Mainly  because  We  knew  Bally  wou 

12 

Q  ^ 

Was  it  on  the  ground  of  conflict 

13 

THE  COURT:  I  did  not  get  that. 

14 

THE  WITNESS:  Bally  would  get  us 

15 

BY  MR. 

BODE: 

16 

n 

nn  he  ground  of  conflict? 
Was- it  on  he  gt 

17 

IB 

19 

20 
21 
22 

23 

24 

25 


No. 

It  was 


the  ground  that  you  were  acting  as 
not  on  tne  g 


counsel  f°r  the  ASb  ,  t  the  firm  was  counsel 

. ,  It  was- -the  fact 

A  No.  __butthere8S0n  was  not  a  conflict. 

to  the  Association  but  the  ground  or  the 

fact- -the  reason 

Q  BUt  tM  '  represent»ti«»  because  .a.  Eire 

basis  for  declines  r  utio«;  is  that  right? 

i  for  tne 

was  acting  as  „e  „.re  concerned  about  the 

A  The  reaso"  _ 


Maher 


cross 


vindictiveness  of:  some  of  the  members,  and*- 

Q  In  connection  with  your  representation  of  the  /  >%o au 


tion? 

A  In  connection  with  the  representat ion. 

MR.  BODE:  I  have  no  further  questions,  Your  Honor. 
THE  COURT:  Any  redirect? 

MR.  REUBEN:  One,  Your  Honor.  I  do  not  want  an/ hod/ 
to  think  you  were  afraid  of  being  shot  at  or  anything. 

BY  MR.  REUBEN: 

q  Mr.  Maher,  you  said  there  were  business  considerations 

for  not  representing  North  American  Philips  back  in  '82. 

„hat  was  the  concern  if  the  firm  represented  North  American 
pAlips-  What  was  the  conce'rn  as  to  what  wouid  happen- 
,  that  we  would  immediately  be  fired  by  the 


Association. 

y-.aard  it  as  a  legal  conflict  tr 
Q  Did  you  regard 

involved  at  all? 


that  was 


A  N0'  ^  it  as  a  matter  of  prudence  as  to 

Did  you  regard  it 

c.  is  that  correct? 
keeping  business, 


That's  correct. 


the  COURT 
MR.  B0DE 


Any  further  questions? 
No,  Your  Honor. 


No,  Y°ur  11 

MR.  B0DE:  ’  y0Ut  Mr.  Maher,  you  havt 

Let  me  J 

THE  court:  witness  about  this 

the  otnei 


^  w-  T  a 
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membership. 


Am  I  being  concerned  about  something  that  is  not 


important? 

THE  WITNESS:  No,  Your  Honor. 

THE  COURT:  Well,  when  you  represented  he  Association, 
did  yqu  get  to  know  who  were  the  members  of  this  Association. 

THE  WITNESS:  Yes.  I  knew  who  the  companies  were. 

THE  COURT:  Who  were  they?  I  mean,  was  Bally  one 

of  them? 

the  WITNESS:  They  joined  in  May  of  1982.  They 

were  not  one  of  the  original  members. 

THE  COURT:  Well,  when  they  joined-well,  let  me^ 

p_tiem.  I  assume  there  is  some  kind  of  applica- 
ask  you  this  question. 

rospective  member  makes  to  the  Association, 
tion  that  a  prospecti 

THE  WITNESS:  That ' s  correct . 

THE  COURT :  And  there's  a  process,  I  assume, 

.  or  informal,  by  which  the  application  is 

some  kind,  formal  or 

considered.  ,s  correct. 

the  WITNES  appl icant  discloses  it  or  his 

THE  COURT:  A*a 

. ty  I  take  it. 

identity  or  h.r  ^  „htt  ls  the  ,coP.  of  «»•  be, in.se, 

THE  WITNESS  ^  do  they  in  these  applications 

u.,ciness- 

f  of  the  bus  that  the  company 

the  extent  or  subsidiaries 

say,  the  number 

disclose,  say, 

controls?  _ 
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THE  WITNESS:  No.  As  I  recall,  the  form  didn’t 
go  into  that  much  detail.  It  was  a  relatively  simple  form 
which  reproduced  the  bylaw  provisions  on  qualifications  for 
[  members.  And  I  think,  then,  just  asked  the  applicant  to 

i  check  a  box  that  said,  "What  is  your  gross  annual  revenues 

5  in  tl)e  field  of  coin  operated  amusement  devices";  juke  boxes, 

7  pinball,  video,  and  so  on. 

8  THE  COURT:  There  is  no  disclosure  about  subsidiaries? 


THE  WITNESS:  I  don’t  recall  any. 

THE  COURT:  I  thought  you  were  the  best  qualified 
person  to  answer  this  question.  In  October  of  1982,  either 
from  the  bylaws,  the  practice*  custom  or  accepated  usage 
of  the  Association,  was  Midway  a  member  of  the  Association’ 
THE  WITNESS:  No,  Bally 'Manufacturing  Corporation 

as  the  member. 

THE  COURT:  Have  I  opened  up  any  area  of  inquiry? 
BODE:  Yes,  Your  Honor,  I  just  want  to  ask 

something. 

RECROSS  EXAMINATION 


BY  MR.  BODE: 


In  Octobe 


0f  1982,  you  knew  of  the  existence  of 


Midway  Manu 


factoring  Company; 


•  did  you  not? 


And  tha 
I  did- 


at  it  was  a  S 


ubsidiary  of  Bally? 


Maher 


recross 


94 


)  And  that  it  was  in  the  video  game  business? 

A  I  knew  that. 

Q  Now,  Mr.  Braswell  indicated  there  is  a  payment 

for  membership  based  on  unit  sales. 

A  Well,  gross  revenues. 

Q  Gross  revenues--in  terms  of  video  games? 

A  No,  it  was  gross  revenues  in  the  amusement  coin 

operated  field,  which  is  juke  boxes,  pinballs. 

Q  And  does  a  member  of  the  Association  reduce  his 

assessment  by  putting  part  of  his  video  game  or  amusement 

game  operation  in  the  hands  of  a  subsidiary? 

A  Well,  I  don’t  recall  the  question  ever  coming  up. 

ks  I  said,  the  application  form  is--the  member  makes  application 

,  .  v  „  And  I  don't  recall  -anyone's  honesty  being 

checks  a  box.  AI1U 

Tt  was  i  believe,  implicit  that  the-as  Braswell 
questioned.  It  wa5» 

said-the  revenues  oE  subsidiaries  in  the  business,  ware  included. 
^  '  Kere  included  for  .bat  purpose. 

A  Correct. 

Thank  you.  I  have  no  further  questions. 
mr.  BODE:  Than*.  y 

THE  COURT:  Any  further  questions  of  Mr.  Maher? 

MR  REUBEN:  I  rest,  Your  Honor. 

.HURT-  Thank  you,  Mr.  Maher. 

THE  couiu  . 

c  excused* ) 

could  you  ,i«  .0  »  w— 

T,1B  :,0„  «odb  .or.  tin.  .bis  is  soin*  to  tab.C 
minutes  to  1 • 


9S 


BODE.  Well,  Your  Honor,  how  do  you  want  to 
proceed?  With  arguments? 

THE  COURT:  Hell,  I  would  like  to  hear  you  in  summa 
tion  and  then,  depending  upon  how  that  goes,  I  will  be  able 
to  tell  you  how  I  am  going  to  rule  on  this. 

You  are  all  busy  lawyers,  you  should  know.  I  think 
this  case  has--the  facts--this  simple  motion  to  disqualify 
is  entitled  to  a  memorandum,  which  I  am  going  to  have  to 
take  time  to  write. 

How  much  time  will  the  summation  take.  That  is 

all  I  want  to  know.  N 

MR.  BODE:  Ten  minutes,-  Your  Honor. 

THE  COURT:  All  right.  Mr.  Reuben,  how  much  time 

will  you  take? 

MR.  REUBEN:  Ten. 

n.  All  riaht.  Let's  proceed,  then. 

THE- COURT:  All  rignt. 

MR  BODE:  Your  Honor,  let  me  start  out  by  dealing 

■  n  that  you  have  raised,  and-- 
with  the  question  tnat  y 

Yes  By  the  way,  I  think  it  is  very 
tHE  COURT:  Yes.  X 

a<se  I  want  to  tell  you  that. 

■  this  case. 

important  m  have  a  case,  and  I  would  like 

you  tell  me  that  y 


: 

24 


to  see  it. 


BODE: 


.  All  right. 


the  court 


these  cases  of  lawyer  disqual 

.  you  see,  m 


,  ■  as  y°u  kn0W’ 

fication,  7 


this  has  generated  a  great  deal  of 
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11 


13 


14 


22 


litig  tion  in  trie  business  litigation  in  this  country,  particu¬ 
larly  in  the  Federal  Courts.  Each  case  is  slightly  different. 
And  I  am  just  wondering^  if  you  have  seen  a  case  like  this, 
where  the  representation  is  not  only  of  members,  but  of  members 
who  have  members. 

In  other  words,  it  is  one  more  step  removed  down 

i 

the  line.  So,  I  notice  you  told  me  you  had  a  case,  which 
is  always  helpful.  And  I  always  worry  about  any  lawyer-- 
when  I  practiced  law,  I  always  worried  about  the  lawyer  who 

came  to  Court  with  a  case-- 

MR.  BODE:  WithNone  case. 

the  COURT:  Yes,  that  always  worried  me.  If  he 

.  +  books  I  became  suspicious.  But,  if  he 

came  with  a  lot  of  books, 

...  _  case  I  then  became  very  concerned, 

comes  with  a  case, 

Now,  let  us  see  i£-».ve  /»„  seen  this  case.  Mr.  Reuben 
...  It  is  cited  in  the  brief. 


MR.  '  'BODE: 

THE  COURT 

MR-  b0DE 
the  court 

MR-  b0DE 
the  court 

MR.  B0DE 

who  prepared  the  br 

THE  COURT 
MR.  B0DE 


A  brief?  What  brief? 

It  is  cited  in  the  briefs  in  this  matter. 
Y0u  mean  the  memoranda  that  I  received. 

That  is  correct. 

_  rind  it.  The  memorandum- - 
Well,  1^  me  find 

cc  I  need  help  from  my  co-counsel 
l  (juess  i  llv" 

.  t0  find  the  page- -Glueck- - 
er , 

Which  case? 

.  r  i-u-e-c-k,  vs.  Jonathan 
It  is  Giueck,  G  1 
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Logan,  Inc. ,  a  Second  Circuit  case. 

THE  COURT:  All  right.  Let  me  find  the  memorandum. 
Glueck.  653.  All  right. 

MR.  BODE:  There  is  discussion  of  it  on  Page  7 
of  the  original  memorandum,  and  I  am  told  that  it  is  also 
discussed  at  another  point. 

In  any  event,  Your  Honor,  there  is  a  matter  we 
dealt  with  in  one  paragaph,  and  in  fact,  it  is  a  footnote 
in  the  opinion.  And  it  is  Footnote  8.  And  it  is  a  situation 
which  an  objection  was  raised  because--it  was  also,  like 
VJestinghouse,  a  trade  association  case.  It  was  one  of  a 
couple  of  cases  involving  disqualification  motions  in  trade 

nna  T  cr ue s s  in  that  case,  the  parent,  major 
associations,  and  I  oues 

„  uas  the  person  complaining  and  seeking  the 
company,  Logan, 

...  And  one  of  its  divisions,  R  §  K  Originals, 

di squal ification. 

was  a  member  of  the  Association. 

'  And  the  objection  was  made  by  the  parson  seehrn, 

disqualification  that  that  difference  defeated 

to  resist  n.i 

1 ification.  And  the  Court  sard,  quote. 

hl$  1  .  as  did  Judge  Connor,  the  appellant's 

»UVe  reject, 

disqualification  should  not  occur 

contention 

s0  Logan's  division,  R  h  h  "•  * 

beCa“  o£  the  Association,  rather  then  logan,  itself. 
”C“ber  ”  identified  by  Judge  Connor  are  sufficient 
The  rlSkS  d.saualification.  even  though  only  Logan's 
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division  is  a  member  of  the  Association.  Nor  do 
we  accept  the  contention  that  it  will  be  unduly 
burdensome  fc^r  law  firms  that  represent  trade  associa¬ 
tions  to  inform  themselves  of  the  corporate  identity 
of  those  members  of  an  Association  that  are  constituent 
parts  of  a  nonmember  corporation.” 

So,  I  submit  that  that  is  my  case.  And  on  the 
facts,  I  will  just  state  a  few  things  on  the  facts'. 

With  regard  to  the  facts  shown  that  Mr.  Maher  knew 
about  Midway  and  that  it  was  in  this  business;  and  in  fact 
there  is  testimony  from  the  Secretary  of  the  Association 
that  they  viewed  the  membership  as  encompassing  not  only 
the  parent,  but  also  those-^t  all  the  subsidiaries- -but 

those  that  were  in  this  particular  business. 

There  is  also  the  testimony- - in  fact--that  they 

base  their  membership  fee  on  gross  revenues  from  this  industry 

and  that  they  included  the  revenues,  as  Mr.  Maher  admitted, 

that  were  in  thi s- -again- - in  this  business. 

from  the  subsidiaries 

THE  COURT:  Without  identifying- - 

MR  BODE:  That  is  correct. 

Mr  Maher  knew- -he  knew  about 

Rut  in  thiS 

,t  was  a  prominent  member  of  the  industry, 
this  company  and  ^  I  would  submit, 

. „  n0  unfairness, 

and  so  there 

hand  that- - 

on  the  other  Let  me  see  if  I  understand 


THE  COURT: 


wait  a  minute.  Let  me  see  if  I  understand 
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MR.  BODE:  Yes,  sir. 

THE  COURT:  He  knew  about  what  company? 

MR.  BODE:  He  knew  about  Midway. 

THE  COURT:  But  you  heard  Mr.  Maher’s  testimony 
that  Midway  was  not  a  member  of  the  Association,  as  far  as 

k 

he  knew. 

MR.  BODE:  But  he  also  said  on  my  examination 
that  he  knew  about  them  and  he  knew  that  they  were  in  he 
amusement  game  business,  and  that  they  were  a  subsidiary 

of  Bally  and  in  the  amusement  game  business. 

In  fact,'  there  was  a  discussion  about  these  cases. 

I  would  say  it  is  not  unfair  to  him,  but  it  is- -businessmen, 
in  this  type  of  situation,  such  as  Dr.-!  cannot  imagine 
that  Dr  Keane  came  over  to  talk  about  this,  and  that  he 
had  in  his  hedd  whether  he-whether  what  he  said  was  protected, 

„  the  business  of  Bally  Manufacturing,  but 

if  it  was  about  the 

,t  said  something  about  Ball/  Midway,  if  Midway  was 
that  if  he  sam 

involved,  it  »as  "»'• 

i  my  position  about  that.  I  do  not  believe-- 
That  is  Y 

ask  Your  Honor  to  adopt  some  broad,  general  rule 
1  d°  n0t  SS  _  think  m  this  situation  that  circumstance 

on  the  subject,  but 

.  feat  the  disqualification  motion. 

shouid  not  e  then>  t0  the  rest  of  the  case. 

Now,  let  me  g° 

said  at  the  beginning,  this  is 

.-■horted  out, 

We  stan-- 
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essentially  a  Canon  4  situation  in  which  the  Slaughter  case. 
Seventh  Circuit,  1976,  said  that  there  were  two  requi rements: 
the  existence  of  an  attorney-client  relationship  with  the 
former  client,  and  that  the  present  representation  involves 
subject  matter  which  is  substantially  related  to  the  subject 
matter  of  the  prior  representation.  That  is  a  substantial 
relationship. 

Now,  in  this  case,  West inghouse,  and  also,  this 
Glueck  case  in  the  Second  Circuit,  have  gone  into  the  question 
of  how  this  applies  in  the  particular  area  of  the  trade  associa 
tion.  And,  of  course,  in'Westinghouse,  they  said,  it  is 
not  just  that  if  you  are  a  lawyer -for  the  trade  association, 

you'  can  never  be  adverse  to  any  of  the  members  in  anything, 

.  .  •  .  Rut  on  the-  other  hand,  in  the  Westing- 

no  matter  what  it  ■  ’ 

■n  recall  that  Judge  Marshall  had  come 
house  case,  you  will  recai 

da  idea  that  the  only- -the  client  was  the  associa- 
down  hard  on  the 

,  '  ,  „ot  the  members,  and  they  paid  the  bills  and  it 

ti on  and  not  m 

And  the  Court  of  Appeals  said,  no,  that  is 

was  an  agency* 

n0t  th'  .  real ly ,  what  the  perception  of  the 

The  test  Is  r 

member  .as,  It  be  had  a  reasonable 

r  the  Associate 

client  ot  •  in  a  professional  capacity 

„at  the  lawyer  was  acting 

Perception  tha  ^  ^  for  that  client. 

as  a  lawyer  during  ked  into  the  facts  on  that 

then,  ^ 

And  S°  rhat  What  happened  is  that  this 

r  length  and  we  see 
at  great 


Association  had  a  proh1 

the  members  were  i  ^  Wl|h  o„d  copier,.  All 

for  their  'd  nteie'ted  ln  getting  copyright  protection 
or  their  video--thesp  0i 

ementS  0f  the  video  games- -and  they 
entered  into  a  7 

Sra"  0f  changing  information  and  »orkin. 
together  by  filing  anlcus  b 

nets  and  otner  things,  to  try 

t0.deVel°P  m6th0dS  “E  “■—>««  that  protection,  and  as  Mr. 
Katz  said,  to  develop  favorable  precedents,  if  possible, 
on  that  subject. 


101 


5 

\ 

5 

6 

7 

8 
.9 
JO 
ll 
ll 

23 

24 
2$ 


There  were  a  whole  series  of  things,  activities 
that  have  been  described.  Mr.  Maher  was  especially  involved 
in  the  meetings;  and,  id  particular,  of  course,  he  convened 
these  meetings  of  October  14^ and’ 15,  where  there  were  discus- 
sions  in  particular,  that  Mr.  Katz  testified,  of  Bally  and 
Midway’s  experience  in  litigation;  what  problems  they  had 
with  copying,  what  they  had  tried  to  do  to  prevent  it,  what 


they  had  tried  to  do  in  terms  of  enforcing  copyright  rights, 
what  their  theories  were.  I  am  not  well  enough  versed  in 
copyright  law  to  go  into  the  nuances  of  those  theories,  but 
the  idea  that--one  was  this  idea  of  fixation,  wherein  as 
the  copyrightable  element,  if  you  are  talking  about  this 
type  of  video  game,  which  is  in  that  subject,  not  so  obvious. 

And  another  question  particularly,  of  derivative 

,  whether  you  base  your  copyright  on  the  physical 

works .  l n a t  ± > 

^privative  works  theory,  and  also  what  values 

similarities,  oi 

.  rim' ted  States  on  your  presumptions  that  you 
you  get  in  the  uni 
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get  fro.,  your  coPyight  registration,  and 
defeated,  or  what  arguments  can 


how  that  can  be 


operate. 


Mr.  Katz 


discussed  the  strengths  and  weaknesses 

of  various  strategies  nn  qii  4.i^„  •  ^ 

o  b  on  all  those  points.  Dr.  Keane  also 

discussed  various  technical  aspects,  and  they  di scussed- -he 

discussed  his  litigation  strategy.  And  this,  Your  Honor--this 

case  particularly,  and  specifically,  was  discussed  during 

those  meetings;  that  is  admitted. 

And  this  case  involves  precisely  the  audiovisual 

copyright  of  Pac  Man,  which  came  up  frequently  as  an  example 

in  those  meetings. 

\ 

And  it  involves  many  of  those  various  theories 
of  which  Mr.  Katz  discussed  the  strengths  and  weaknesses 

during  these  meetings. 

In  terms  °£  them,  the  ls  reaso"abl«"ess- ' 

,  have  a  reason- -Keane  ha,  ,tat.d--and  In  fact, 

you  have  to  nave 

'  =nriation- -has  stated  that  they  felt 

Mr.  Braswell  for  the  Associate 

.  -  ty- -not  generally,  and  all  the  time-but 

that  in  this  ac  acting  for  the  members,  as 

.  ,tv  Mr.  Maher  was  acting 

m  this  acti  >  entlty  and  protecting  their 

well  as  the  Association 

,his  common  project. 

interests  in  this  d  to  the  fact  that  these 

M  Reuben  has 

Now,  Mr.  Association  were  competitors. 

le  in  the  ^ 

people  were- -the  P  ^  -n  any  trade  association  that 

Well,  of  course,  that  ground  to  defeat  it,  why 

d  if  that  were 

I  know  about,  ari 


'”C  W0",n*,““«  °PinU„  could  . 
parasrai,h  of  th, 

0f  course,  the  fact  is 

but  you  can  be  stin  w  r  ’  C'’,n 

1  WOrk1^  together  on  a  . . .  pro,-,  , 

and  that  is  what  the  '  ’ 

ence  shows  what  they  were  doing 
in  this  case  with  reward  *r» 

copyright  protection  and  a;;ainst 

infringers. 

And  Mr.  Katz  tesified  in  detail  and  Mr.  Reuben 
said,  "Well,  weren’t  you  litigating  with  so  and  so,  litigating 
with  so  and  so?"  And  he  explained  that,  even  though  there 
was  litigation,  at  the  same  time,  Bally  and  Midway  wer<*  filin? 
amicus  briefs,  and  otherwise  helping  these  other  companies 
when,  it  came  to  this  particlar' area  where  they  had  a  common 
type  of  interest. 

Now,  we  have  the  question  of  Mr.  Turner.  I  think 
it  is  clear.  I  am  not  going  to  belabor  it.  Your  Honor,  but 
I  think  it  is  clear  from  all  the  testimony  and  from  the  minutes, 

,  lrini(  at  the  detail  of  the  minutes,  which 

and  I  urge  you  to  Iook  at 

^  .u ; c  was  not  a  case  of  bringing  in  a  CLE 

is  Exhibit  F,  that  this 

fnr  two  days.  That  was  not  what  this 
i  ~  ^ _  lorures  tor  lwu  / 


lecturer,  who  lecures  for  two  .  - 

meeting  was  about. 

Maher  said,  we  do  not  know  exactly 

And,  as  N  * 

I  do  not  think  it  is  necessar 
what  Mr.  Turn  ^  determination  of  what  it  was,  but 

to  get  down  to  a  Eini  ^  by  the  Association. 

Mr.  Katz  thought  he 
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There  ic 

0  testimony  tjm 

told  these  people  that  a  '  X  ^  sai'1  ''“it  ho 

r  ,  c  ne  was  not.  tk,.,. 

of  whether  he  w„ul<i  be  „  f  .  ",U°  ‘'^cession 

1  Gained  <i  i 

that  he  would  have  ,  '  *'•  M“''or  said 

een  surprised  oni  , 

like  it  if  Kjr  T  *  s  cocked  and  would  not 

— ~  ~  - 

vnn  *  *  y  Cer tainly  could  do  if 

you  Went  to  a  Continuing  Leeal  Fd 

S  g  1  Educatl°n-type  of  meeting. 

at  "S  n0t  W3S  gening  on  October  14  and  IS. 

What  I  have  already  said,  I  think  also  covers  the 

■otter  of  substantial  relationship  of  suhject  „tter.  TMs 

case,  and  the  subjects  that  were  discussed  on  October  14 
and  15  were  the  same  issues.  And  in  fact,  Pac  Man  and  this 
case  were  also  discussed. 

On  this  basis,  Your  Honor,  and  on  the  basis  of 

the  Westinghouse  case,  we  submit,  and  are  reluctant  to  press 

this  kind  of  motion--it  has  always  been  an  awkward  situation, 

but  we  Submit  that  Reuben  and  Proctor  should  not  continue 

to  represent  the  defendants  in  this  case. 

I  will  just  add  that,  since  they  have  just  come 

,.  t_  4c-  an  old  case,  there  is  no  indication 
into  the  case,  which  is  an 

- 1  i  cause  any  particular  prejudice 
that  their  departure  wil 

to  the  defendants. 

the  COURT:  All  right. 

Th-t  is  What  I  have,  Your  Honor. 

MR.  BODE:  That 


THE 


^  Mr  Reuben? 
COURT:  Mr- 
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MR'  REUBEN:  First  of 

tor  coming  in  on  Satu  'l’a"k  yoa’  Honor, 

THE  COURT:  All  r-  w 
»  Ail  right. 

MR-  REUBEN-  You  a 

are  as  crazy  as  we  are. 

t  HE  C0URT:  1  W°rk  0n  Sat“rdays.  My  wife  will 

6  ,  70U'  SOmS  da7S  °n  SundaTS.  Holidays;  so  I  do 

not  think  it  changes  the  burdens  of  the  t 

ns  °f  the  Profession  just  when 

you  go  from  the  practice  tn  th *  h  u 

P  actice  to  the  bench.  It  always  remains 

the  same. 

Go  ahead. 

MR.  REUBEN:  In  want  to  address  my self  first  to 
the  question  Your  Honor  raised  about  sub  and  parent,  because 
we  have  a  very  interesting  insight  into  it  that  may  have 
escaped  some  people. 

I  asked  Mr.  Katz  if  there  was  anybody  on  October  14th 
that  he  was  adversary  to  and  he  said,  "no".  Then  I  came 
back  later  and  said,  "Say,  how  about  Sega?" 


18 

Oh,  he  was  not  adverse  to  them,  that’s  why  he  said 

19 

no. 

20 

So,  I  said,  "What  about  the  parent.  Gulf  and  Western 

21 

You  see,  in  his  mind>  he  seParated  the  parent. 

22 

we  heard  that  there  was  a  difficulty,  but 

1  nen, 

23 

he  said. 

fr ; ends.  We  were  friends."  His  brief 
"We  were  tn 

24 

2$ 

filed  to 

no  time 

•bed  this  friendship  as  the--he  said  "at 
you  descn 

.  /-nnvrifihtabilty  of  an  audiovisual  game, 

would  the  copy ‘ 1 fc 

r>it 
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:  U 


the  copyrlghtability  0f  a  „ 

computer  game  or  the  Pac  Man  video 

game,  the  subject  of  Mr  Kni-7'c  r  •, 

•  Katz  s  disclosures  at  issue  in  this 


case. 


>  he  says,  Publication  in  the  National  vs. 
y  "  nvolved  a  dispute  regarding  publication  of  two  books 
regarding  the  Pac  Man  Game.  The  protection  of  video  games 
was  never  at  issue.  Further,  the  lawsuit  had  nothing  to 
do  with  Gremlins,  Sega,  a  member  of  the  Association,  who 
is  a  subsidiary  of  Gulf  and  Western. " 

That  is  why  he  answered  the  way  he  did. 

In  that  case,  Gulf  and  Western,  the  parent,  voluntar- 

\ 

ily  took  a  consent,  judgment.  See,  he  said  they  were  friends, 
because  Gulf  and  Western  caved  in,  and  Mr.  Katz  and  I  would 
walk  out  of  here  lockstepped  together  and  be  friends  if  we 

caved  in,  and  that  is  what  he  means  by  "friends”. 

Now,  I  think  Mr.  Katz  is  a  very  learned  lawyer. 

Afferent  definition  of  some  words. 

But  he  and  I  have  a  different 

.  and  -hat  is  "confidential"  is  a  deed  =xanPle. 

"Confidentiality 

•  nf  the  disclosure  of  confidential 

claimant  or 

He  is  the  prmcipal 

what  he  thought  was  conf identiai -- a 
we  saw  wnat 


But  he,  and  I  have  a 


He  is  the  pr 


•  r.  And  we  saw 
information.  what  came  out  of  Mr.  Maher's 

„  an  amicus  brier. 

press  release,  can  dupiicate  and 

,  is  year  oiu 

.  _ r  which  my  ^  * 

Apple  Computer,  modest  cost. 


pull  out  on 


his  Apple  comp 


uter,  at  a  modest  cost. 


did  hear  what  was 


told  that  was  confidential 


We  never  n  had--has,  I  am  sure,  when 

,  „Mt  mv  Iwnor  6 

j  was  wu 


What  we  hear 
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you  talk  among  y0ur  feU 

U  ges’  You  discuss  the  state 

of  the  world,  the  ch* 

0  °f  the  docket;  you  discuss  all  sorts 

of  things.  We  used  to  call  it  in 

J 1  xt  ln  service,  "shooting  the 

breeze"  or  "a  bull  session"  tr  ■ 

•  It  is  an  interface  of  profes- 

sionals  in  an  exchange  of  ideas  Ana  t  a  ,  .  , 

s  r  iaeas.  And  I  do  not  think  that 

for  example  disqualifies  Your  Honor,  if  you  talk  about  this 
case  With  another  Judge,  or  he  bounces  his  ideas  off  of  you. 
That  is  what  they  call  dialogue  and  a  learning  process,  and 
I  am  not  sure  that  anybody  would  choose  to  say  that  is  privil¬ 
eged,  or  that  you  cannot  be  compelled  to  disclose  the  things 
that. were  said  there  in  an ^appropriate  case,  if  a  Grand  Jury, 
decided  as  they  have  in  Cleveland  to  find  out  what  was  happen- 
ing  In  the  Court--the  Federal  Court. 

On  the  other  hand,  it  is  private.  I  do  not  think 
you  particularly  like  to  have  disclosed  if  you  said  when 
you  went  to  lunch  on  Monday  with  one  of  your  colleagues, 

I  had  that  bubblehead  Reuben  before  me  on  Saturday--it  is 

and  so,  there  is  a  distinction  between 
not  something  that--ana  , 

,  we  are  talking  about  here,  which 

what  is  private  and  wnar 

.  .  i  information, 
is  confidential 

,  take  the  scene  that  is  being  played 

Now,  when  ) 

,  it  in  context,  it  is  really  kind 

out  for  you  here  and  P 

.  .  t.  indee,  that  you  have  to- -when 
l  do  not  think,  Juag  , 

0f  funny'  flS  long  as  I  have  practiced  before 

the  bench,  aTU 

you  get  on  you  did  not  leave  behind  your 

on  he  bencn,  y 

you,  when  y°u  £ 


s 
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experience  as  a  lawyer.  ftnd 

when  you  were  a  1  ^  remera,Jer  that 

protective  abo;  -;;;-  orher  Wer  you  kae„  was  .ry 

_  ,  .  '  lent'  A”0  I  »».«  guess  that  ,Mr 

*  1  “  "“-he  about  Ms  cHent.  We  are  prolecUve  about 

We  sure  do  not  want  anybody  else  to  be  giving  oar 
client  legal  advice. 

k 

And  so,  Mr.  Katz  is  not  going  to  put  himself  in 
a  position,  as  a  natter  of  common  sense,  where  he  discloses 
anything  that  gives  any  special  advantage  to  any  other  lawyer 
to  go  deal  with  his  client. 

In  comes  Mr.  Turner,  and  I  look  upon  Mr.  Turner 
very  much  like  how  we  have  done  so  often,  for  example,  in 
the  broadcast  business,  for  instance.  They  invite  the  Commis¬ 
sioners,  the  FCC  Commissioners  down  to  the  National  Broadcast- 
ing  Convention.  They  pay  their  expenses.  Or  you  invite 

„  ^  cnnator  to  come  and  speak.  You  may  even 

a  Congressman  or  a  Senat 

'  . which  they  did  not  do  here,  as  well 

pay  them  an  honorarium, 

.  .  you  can  have  an  off  the  record  meeting 

as  his  expenses.  Ana,  y 

.  „  •  n  government  or  what  an  idiot  Mr.  Reagan 

on  what  is  happcnin2 

,  the  Democrats  are  or  what  have  you; 
is,  or  what  an  idiot 

It  is  an  unprivileged  meeting. 

„Mcb  is  .  p.*««  te„s  tta,. 


Mr 


Turner 


wa  s 


ever  was  a 


5- -and  I  sug 
Lviieg 
red  circ 


rest  there  was  not--clearly 


privile^  t  M  Turner  shows  up.  You 

; i ege  wnen 


though  there  is  n0  pf  stance  when  you 

.  DriviieS^  C1 
cannot  have  a  P 


have  a  stranger. 
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They  made  a  pass  at 


suggesting  that  the  July  meeting 


was- -involved- -hnd  * 

Ina'i  -rom  he  government  attending,  which 

is  t h 0  classic  t  h  i  n  a  t w . » +• 

b  that  we  see  hf»rp>  a  j  •  , 

ere.  And  it  is  clear  that 

Mr.  Maher- -nobody  has  rnntm^-  *  , 

Y  S  contradicted  Mr.  Maher.  Sure,  they 

v^ould  have  liked  tn  w 

11 re  hlm  and  it  is  probably  all  right 

in  England,  it  is  probably  all  right  in  Europe.  They  do 

things!  differently,  but  only  a  lunatic  would  have  hired  Mr. 

Turner. 

In  this  country,  we  are  much  more  pious  about  what 
our  people  do  and  can  you  imagine  what  would  have  happened 
if  favorable  legislation  this  industry  came  out  in  the 
European  market  and*Mr.  Turner  was  some  kind  lawyer--so  nobody 
went'bel  ieving  that  he  was  a  lawyer,  or  that  he  was  anything 

but  a  visitor  here  and  a  stranger.  _ 

In  addition,  which  I  think  is  very  significant, 

•  „  on crineer  from  Bally  came  up,  and  he  was 
is  that  very  nice  engineer 

.  ,  '.well,  would  you  tell  your  competitors 
very  cafidid.  I  sal  9 

,9„  Again,  you  do  not  have  to  park  your 
any  kind  of  secret. 

,  the  doorstep  of  the  courthouse.  Yeu  koow 

tltiv.  bosioess  free  he.ring  this 

M„hy  competniv 

that  this  is  a  ard  their  secrets.  They  jealously 

case  and  they  jealously  » 


oUard  their  secrets.  They  jealously 


guard  everything- 


Sure, 


in  stopping  people  int0  a  fight  with  each 

aying  ^en  th  y 
a  far  cry  from  say 


aether  and  have  a  common  interest 
t hey  can  sit  tog 

sealing  their  stuff,  but  that  is 
from  s 


no 


other  that  they  are  really  iusf 

T,  ,  1  saymg,  ..Vou  t00k 

I  too*  your  stuff."  Thev  a 

^  not  condoning  piracy  or  trying 

to  abrogate  the  protection  o£  the  ,  . 

the  copyright  field. 

\ 

m  this  case- -and  I  questioned  Mr.  Anderson 

very  carefully,  and  Your  Honor  is 

onor  is  far  more  expert  than  I 

am  on  this  case--there  is  no  attempt  to  say  the  laws  of  copy¬ 
right  do  not  apply.  There  is  a  question  of  whether  that 
gained  copies. 

Now,  what  we  are  told  is  that  in  March  of  '82, 
when  the  Court  of  Appeals  had  finished  ruling  on  this  case 
that,-  come  October  of  '82,Nin  comes  an  Englishman  that  nobody 
had  ever  met,  which,'  if  you  read  the  affidavit  of  the  engineer, 
he  said  he  thought  was  an  attorney  that  was  representing 
his  interests  and  I  do  not  know  where  he  got  that  idea. 

Mr.  Katz  said  the  same  thing.  There  may  have  been  some  confu- 

hut  I  do  not  see  why  they  should  visit 
sion  on  their  part,  DU 


that  on  us. 

to  a  meeting  and  they  have  a  general 
They  all  come  to 

,„vs  and  they  have  not  said  to  you  one 

bull  session  for  two 

thing  that  was  secre  bout  the  cases,  because 

.  qay  two  thing- 

Let  m  Tn  Wes t inghouse,  before  they 

f3Ct  cases. 

the  cases  are  an  ce  had  some  familiarity 

d  the  firm 

disqualified  Kirk*3  the  factual  setting 

j  around  an  1  us 

with,  they  turned  ar  KirUand  went  to  each  member 

out  tm 

Tt  turnon 

and  details.  1 


They 


Ill 


i v :i t o  1  y  ami  got  private  inf„ 

foimation  that 

t  ial  and  t hoy  were  reluctant  S  nar!<ed  c°nfiden- 

np  on  a  one  to  one  basis  so  that^h^ 
for  the  group  as  .  67  d°  S°"e 

The  case  that  was  cited  to  show  that  sab  and  parent 

do  not  count--in  the  firct 

place,  that  was  Louis  Nitzer's 

firm,  and  they  could--and  the  representation  existed  at  the 
very  moment  they  were  before  the  Court- -as  Judge  Newman  noticed. 
And  he  said,  in  the  future,  as  they  litigated,  he  could  find 
out  things  from  his  representation  of  the  association,  which 
was  a.  collective  bargaining  association,  and  the  corporation 
was  a  member.  There*  was  only  one  corporation,  there  were 
no  suSs;  there  was  a  division.  What  obviously  had  nappened, 

is  the  division  that  had  the  labor  unit  was  part  of  the  group, 

,  „  cpnaration  of  sub  and  parent,  and 

but  there  was  not  even  a  sep 

there  was  continuing  representation. 

,  :  -  Z  n  it  a 


I  am  suggesting 


t0  Your  Honor  that  this  is  a  very 


simple  case  where,  f°r 


reason 


be  denied. 


s,  disqualification  should 


..by  everybody's  description. 


f  all,  ^ere  was  no-, 

First  of  art iculated  by  Wyzanski  where 


.  £6St  ~ 

this  was  not  the  classi  .  to  the  lawyer  and 

aiving  inf °rmat 

anybody  thought  he  was  *  information,  namely  Mr.  Maher* 


^be  lawyer  was  get ti  £ 


that 


only 


that 


the  engineer  who 


immeclia 


teiy 


comes 
r  say5: 


close 
»»I  ' m 


to  saying  that  is 
not  going  to  tell 


anything  to  my  brother  Co 

competitors 

S5C™0>  there  „ever  '  . 

at  any  tine  because  they  h  a  Pn,,leS'-' 

'  ^ad  strangers  tn  n 

it  be  Turner  or  the  °  *  meetinS'  Aether 

thG  8°Vornment  people. 

And  third,  third  Ha 

’  67  3re  tryinS  to,  in  conclusory 

ways,  extend  this  thing  to  « 

8  t0  6Ver>'  sub  of  Bally,  to  everybody, 

and  indeed,  to  show  you  how  broad  they  are,  you  have  heard 
here  today  all  about  copyright  and  about  how  it  was  Pac  Man 
and  copyright  and  that  is  the  problem. 

I  know  Your  Honor  knows  that  sitting  over  in  Judge 
Marshall's  Court  is  a  motion  to  disqualify  involving  a  patent 
case.  And  you  can  be  sure  when  we  get  over  there,  all  of 
these  copyright  words  and  patent  and  copyright  are  entirely 
different.  They  are  going  to  be  patent,  because,  for  better 
or  for  worse,  I  think  what  really  is  troubling  them  is  that 
they  think  Mr.  Maher  got  some  education  in  how  this  industry 

him  using  it  any  time,  any  place, 
runs  and  they  resented  him  usms 

any  how. 

•  tecj  one  case  in  our  brief  which  shows 
We  have  cited 

,  r0urt  in  New  York,  I  think  the  Judge 
that  in  the  bankruptcy 

.  ,  there  was  no  such  understanding,  oy 

was  Laser,  they  sal  ^  would  believe  that  disqualify- 

*“UM  “ 


anybody  an  no 

t  i. on  would  occur 


in 


Thank  you. 


THE  COURT: 


.  ciosi^ 


«•  BODE:  Be  wi 

“  te  Ber>'  brief. 

I  think  that  I  am 

But,  I  submit  that  Mr.  Reuben  l  ^  th*  facts' 

ryinS  to  fit  the  facts 
-to  a  square  that  they  do  not  £it  £ 

.  t0'  Thls  was  not  a 

CLE  session  and  that,  indeed  r 

deed,  I  suspect  that  the.r  deci$ion 

in  1982,  which  thev  cnv  . 

y  on.  business  grounds  not  to  undertake 

this  representation  because  they  were  counsei  for  the  Associo- 
tion,  is  a  more  clear  indication  of  the  judgment .  which  ought 
to  be  applied  in  this  type  of  situation. 

All  that  I  want  to  say  on  the  subject  of  confidential 
information  is  that  he  cases  establish  two  things. 

First  of  all,  that  it  is  not  the  client's  burden 
to  -•establish  the  exact  nature  of  ’confidential  communications 
in  these  cases.  Indeed,  the  Courts  have  recognized  and  it 
is  cited  in  the  briefs,  that  that  would  defeat  the  very  purpose 
if  v.„  w.a  .close  in  the  hearings  all  of  the  confidential 


if  you  had  to  disclose  in  the  hearing,  - .  “ 

matters  that  you  are  attempting  to  protect. 

Secondly,  it  seo«  to  me  that  Mr.  -uden-be  — 

„  PVpc  to  your  experience  as  a 

Your  Honor  not  to  shut  you 

,  is  asking  7°“  t0  take  3  vie"'"a  v'ery" 

lawyer.  Mr.  Reube  ^  ^  rel.tiousMp, 

some  sort  of  a  view  o  which  is  not  the  way  I 

in  that  context, 


or  conversations  in 

submit  lawyers  vieW 


their 


tuat  y°u 


each  conversation 


He  suggestS  t  ^  prove  what  was  confidential 


and  ask  a  client 


come 
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and  say,  "Well,  y0u  know 

’  thls  was  not  real  i 

Didn’t  somebody  else  mavkp  v  '  Conf idejltiai. 

yDe  Know  ahri.ii- 


maybe  find  about  that  and 


about  this  n 

' ls’  Couldn’t 


an<3  recall  all  m 

^  the  words?" 

that  is  not 

...  f.  *  the  i„  Bhlch  the  i 

obligations  to  his  clients 

““  are  to  be  tested.  Indeedi  ^ 

is  a  case  wbtch  is  cited  i„  the  briefs,  General  Electric 

VS.  Valeron,  428  F.Supp.  at  Page  74  .here  the  Coort  says: 

"The  defendant  also  argues  that  in  any  event  all 

information  obtaind  from  General  Electric  by  Kanter 

has  been  published  or  is  available  from  nonconf iden- 

tial  sources.” 

They  cite  another  case,  and  the  Court  held  the  argument  was 

°f  n-o  avail.  The  Court  stated,  quote: 

"The  client's  privilege  in  confidential  information 

,  i  •  „  ottnmev  is  not  nullified  by  the  I 

disclosed  to  his  attorney  £ 

fact  that  the  circuustances  to  be  disclosed  are  I 

•  part  of  the  Public  record  or  tba,  there  are  other  I 

for  such  information,  or  by  tee  I 

available  sources  I 

avdUOU  _  .  i  n  FnrmPit  lOH  I 


ived  the  same  information 


ar  received  me 

.  the  lawyer  recei 
fact  that  tne 

from  other  sources.” 

Close  quote.  your  Honor,  that  that 

And  we  subnrt,  uhlch  these  co 

.  anj  manner 

°f  attitude  and  test  .jered.  And  tha* 

c  o  n  -> A 


the  kind 


e  converse tions 


and  communications  ntionship 

p  0f  the  reiat 

Proved  the  existent 


dered.  And  that,  having 
„n«hiP  ^  the  SUbS£antial 
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nature  of  the- -the 

and  the  reUti0"  tMS 

tt  -  there'  th“  it  is  inimicable  to 

Canons  to  require  the  client  t 

1  ent  to  go  further. 

Thank  you,  Your  Honor. 

THE  COURT:  I  am  going  to  decide  this  motion  frQm 
the  bench  and  then  I  want  sone  assistance  fro.  the  lawyers 
and  I  will  share  with  you  the  difficulty  I  have.  I  an  presidin 
over  a  jury  trial  which  we  begin  at  9:00  o'clock  in  the  morning 
and  go  continuously  until  5:30  or  so  each  day  and  if  you 
do  not  know  it,  or  do  not  sense  it,  it  is  extremely  difficult 

to  write  memoranda  of  law  while  presiding  over  a  jury  trial 

\ 

at  the  pace  I  have  just  described  to  you. 

So  what  I  am  going  to^ask  each  side,  after  I  finish, 
to  submit  to  me  a  statement  of  the  facts.  Not  m  1,  2,  3 

or  any  such  rigid  way,  but  chronologically,  a  statement  of 

r.p  flip  law.  from  which  I  will 
the  facts,  and  a  statement  of  the  law, 

•  :  __  _f  law  that  I  will  make. 

base  the  conclusions 

-  -v  at  the  submissions  and  to  the 
I  will  then  loon  at 

v  t  wui  edit  or  modify  the  findings 
extent  that  I  find  necessary, 

CY.nm  the  bench  and  the  conclusions 
■  r  r  will  make  from 
of  fact  which  I  wli 

of  law  to  which  I  proceedings  we  have  had 

.lt  want  a  copy  of  the  P 

I  wii  _  statement  of  facts  should 

also  that 

■cord  particularly  so  that 


today  and  I  think 

e  in  the 

refer  to  the  evidenc  these  facts  are  supported 

,  _  cure  tn at 


I  can  later 


check 


to 


sure 


1 


by  the  record. 
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Thls  ls  a  motion  by  the  ,  ■ 

sorry— Midway  Manufacturing  '  Midwest—j  aRI 

that  \, •  j  8  Co,"Pany--and  Mr  Gil 

Ma""E-t„ri„s  Company  ^  '  GUes-  «'«« 

firm  of  Reuben  and  p  ‘squall  the 

..is  case  on  ‘ 

*U.  partners.  *v  ““ 

Ma'ler>  ,ras  funeral  counsel  to  the 

Amusement  Game  Manufacturers  Association  h  , 

association  between  the  period 

May,  1981  to  December  31  1982  7t  ic  i 

,  iviSi.  It  ls  alleged  that  during 

that  PSri0d  °f  time>  Mr-  Maher  as  a  partner  of  the  Reuben 

and  Proctor  firm,  acquired^  confidential  information  concerning 

this  case,  and  particularly,  information  concerning  the  rights 

°f  tire  plaintiff  Midway  Manufacturing  Company. 

In  support  of  the  motion,,  3.  memorandum  has  been 

submitted  to  the  Court. 

The  motion  is  opposed  by  the  Reuben  and  Proctor 

n.  _  4Pnre  consisting  of  the  testimony 

flrm  and -the  Court  has  heard  evidence 

E_  Braswell,  Dr.  Martin  Keane; 

of  Mr.  A.  Sidney  Katz,  Mr.  Glen 

,  . ftea  in  evidence,  and  from  the 

a"d  Exhibits  have  been  admittea 

c.  the  facts  generally  as  follows. 

evidence,  the  Court  f in  .ion  | 

d  of  time  alleged  m  the  mo. ion,  ; 

During  this  Perl  David  w  Maher  of  I 

December  31,  ’  I 

namely  May  1,  1981  t0  al  counsel  of  the  Amusement  I 

firm  '^s  gen  I 


the  Reuben  and  Proctor 


That 


at  Association 


has  not 


Gapie  Manufacturers  AsS°C 

members,  but  al 
0nly  individuals  as  n>em 


,ss0ciatiea- 

A  also  corporations. 
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applicants  tor  members),;-  t 

bniP  submit  infrt 

as  to  the  revenue  or  rraation  to  the  Associate 

— »• 

determined.  paid  3l  e 


The  corporate  applicants  for  nrabership  do  „„t 

disclose  the  identity  of  t-So-  ,  - 

7  °f  tA6ir  subsidiar ies.  The  amount 

of  revenue  of  the  anniicnt 

applicant  corporation  is  suggested  because 

the  Court  assumes,  and  finds  from  the  testimony  that  the 
gross  revenue  of  the  applicant  corporation  includes  the  revenue 
of  the  subsidiaries.  Other  than  that,  the  general  counsel 

of  the  Association  treats  as  a  member  of  the  Association 

\ 

the  corporation. 

In  this  case,  the  evidence  shows  that  Ball y  Manufac¬ 
turing  Company  is  the  parent  of  the  plaintiff  Midway  Manufac- 

turing  Company,  sometimes  referred  to  as  Bally  Midway.  Bally 

,,  ,  Woe  ^  lar^e  number- -the  exact  number 

Manufacturing  Company  has  a  lar^e  nu 

i  ,  Korfli^e  the  evidence  does  not  indicate-- 
the  Court  does  not  know  because 

/ 

but  a  large  number  of  subside 

,  0  testified  that  he,  himself,  does 

Mr.  Katz  has  testir 

, .  mps  of  Bally  Manufacturing  Company, 
i  1  cnbS  id  1  3T  1 

not  represent  all  f 

*  -united  to  him  by  Bally  Manufacturing 
.  ries  designate 

only  those  subsi  x  ^  them  is  Midway  Manufacturing 

r  t-  ;  c  c  1  i  en  t  s . 

Company  are  ms  Bally  Midway. 

.  ti£f  in  this  case. 

Company,  the  Plain  er3v  centers  on  two  meetings 


The  crux 


of  t 


hi  s  c 


ontroversy  centers  on  two  meetings 


held  in  October, 


1932. 


October 


and  IS,  1932.  Mr. 
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Maher  called  Mr 

tZ  and  mvited  him  to  th* 

Mr.  Katz  went  and  there  he  i  meetmg.  And 

“  'SC  r  ^  ■»««  so„e  of  th.  details  Bf  the  defense 

theory  or  the  prosecute  theory  rather  of  the  «id„ay  MMufactor 
xng  Com-  pany  in  this  lawsuit. 

The  Court  carefully  observed  Mr.  Katz  as  he  testified 
and  it  was  the  distinct  impression  of  this  Court  that  Mr. 

Katz  was  trying  very  hard  to  make  it  appear  from  his  testimony 
and  his  description  of  what  went  on  in  those  two  meetings 
that  he  was  disclosing  in  the  presence  of  Mr.  Maher  confidential 
information. 

The  Court  has  1 istened' very  carefully  to  what  it 
was  that  Mr.  Katz  revealed.  The  Court  finds  none  of  it  was 


confidential.  It  was  ordinary  matter  about  a  lawsuit  that 

bout  in  the  presence  of  other  individual 
any  lawyer  would  taiK  ciuui 

c  Even  opposing  lawyers.  None  of  it  was 
including  lawyers.  tven  ^ 

rit  was  not  information  that  could 


including  lawyers. 


r  it  was  not  information  tnat  could 

confidential.  None  o 

,pre  and  Mr.  Maher  has  denied  under 
not  be  obtained  elsew  ’ 

a  any  confidential  information  from  Mr. 
oath  that  he  received  any 

0f  the  Association. 

1  rouns^d 

Maher  as  gener  ,  that  there  was  no  confiden- 

„  the  Court  finas 


Theref ore, 

by  Mr’ 


Katz  in  the  presence  of  Mr.  Maher 


that  Mr.  Maher  was  the 


tial  disclosure  rna  Maher  was  the 

any  any  time  tha 

in  those  meetings  o  Manufacturers  Association. 

f  the  Amusement 

,  „,,ncpl  ot  is  a  serious  question 

general  counset  that  there  is  ■  M 

.  f inds 


general  counsel 


Court 


also 
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in  this  case  whether  the,  , 

Pl^ntitf  Midway  Man„f 

is  in  fact  a  member  of  tv,  ac t u r i ng  Company 

ot  Association  in 

. i  .  .  .  n  ln  question,  it  ic 

true  that  its  parent  corporation  „  a  me  . 

3  3  membe^  but  there  is 

a  serious  question  about  it  tv  • 

,  ThJS  is  a  case,  whether  it 

is  unique  among  cases  of  this  kina  „ 

>  his  Court  is  not  pepared 

to  determine  right  now. 

The  Court  will  venture  to  state,  however,  that 

k 

if  one  were  to  carefully  study  all  of  the  cases  in  this  field, 
one  would  be  hard  put  to  find  one  exactly  like  it. 

Not  only  is  there  a  parent  corporation  claimed 
to  be  a  member  of  the  Association,  and  thus  a  client  of  the 
general  counsel  of  the  Association,  but  any  number  of  subsidia¬ 
ries.  ^  This  would  mean  that  a  lawyer  who  undertakes  to  represent 

an  Association  would  not  only  ha»e  to  be  careful  about  how  I 

h  records  of  the  Associa-  I 
he  deals  with  members  who  appear  I 

lcn  he  would  be  Charged  with  the  responsi-  I 
tion  as  members,  but  als  ,  I 

v  subsidiaries  the  corporation  I 

baity  to  find  out  bow  .any  •  ^  I 

has.  It  would  stretch  the  co  I 

ship  almost  inf mitesmal •  .-s  was  not  that  I 

SO,  the  Court  concludes  t  a  I 

kind  of  situation.  .eetin2s.  These  ..etinss  I 

Also,  concoroins  t  The,  bad  •  I 

f  the  Asbocin  |t 

were  to  all  the  members  frol„  England  talking  I 

.  fer  Queen's  coun  -  was  retained.  I 

guished  barrister,  ther  Mr-  Tu-  f) 

a  disPute  W  I 

there.  There  *s  I 
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There  was  no  evidence  in  this  record  whether  he  was.  He 

was  simply  a  well  known  knowledgeable  person  in  the  field 

of  law  involved  who  was  brought  here  by  the  Association, 

% 

at  the  Association' s  expense,  to  speak  to  the  members. 

For  these  reasons,  the  motion  to  disqualify  will 
be  denied,  and  I  will  now  look  at  your  submissions.  In  the 
event  that  I  determine  that  any  different  results  should 
be  reached,  I  will  inform  you  and  enter  an  appropriate  order. 

The  final  order  in  this  case  will  not  be  entered 
until  I  have  finished  looking  over  the  written  submissions 

of  the  parties.  N 

That  is  the  Court's  ruling. 

MR.  REUBEN:  Thank  y6u,  Your  Honor. 

D0  you  know  when  you  would  like  submissions  free 


COURT:  well,  let  us  agree  on  a  schedule. 


First  I  will  ask  you. 

MR.  REUBEN:  Ten  days  I  can  su  nut 

THE  COURT:  Ten  days  and  I  assum  , 

1  .  be  sitting  in  my  Chambers 

teVs,  that  t 

do  in  these  mat  ’  q£  the  Court  of  Appeals 

•  1 1  see  an  opm 
A  T  Wilt  ^ 
one  day  and  1 

on  this  subject-  ,n  functions,  you  know.  I 

That  is  h°W 

of  y°u  know  tnat‘ 

do  not  know  ho*  ^  days>  is  fine.  Your  Honor. 

REUBEN- 


12! 


11 

12 

13 

U 

15 

16 
17 
15 
19 


It) 

U 

*2 

23 

2$ 


THE  COURT-  Tpn  n 

'  T™d^-  f°p  both  sides  to  submit 

and  a  copy  of  the  transcript. 

“M:  tour^Honor,  this  may  be  anticlimactic, 
but  we  also  deferred  the  question  of  discovery  and  the  continoin, 

c 

discovery. 

THE  COURT:  Why  do  you  not  follow  the  suggestion 
that  Atari-  - 1  received  a  letter  that  Atari  has  worked  out-- 
Atari  says  that  they  are  withholding  discovery. 

MR. COHEN  That  is  what  we  would  like,  Your  Honor. 

THE  COURT:  Why  cannot  all  of  you  agree  to  that? 

MR. COHEN  Your  Honor,  the  reason  we  cannot  agree 
to  that  is  because  Atari  and  North  American  are  holding- -separat, 
ly  holding  settlement  discussions  that  Midway  is  not  a  part 

far  as  Midway  is  concerned,  there  is  no 
Now,  as  far  ab  ,  .  .  „ 

n-e  case:  and  whether  onr  co-pla.n.ff 

possibility  of  settling  t  l 

t  „e  want  to  go  forward. 

settles  out  or  not,  aiscovery  consist  of? 

what  does 

THE  COURT:  ^  ^  ^  depositions  of  the 

MR- COHEN:  We  wai  responsible  for  making 

-ran  who  were  resP 

People  at  North  Amer 

-.onl 

the  infringing  game' 

fhat  we  are 

to  our  claims  tna 

The 

THE  COURT- 


who 

.  t0  take  depositions  relat.n, 
We  want 


You 


inc  . 

Mr.  AnderS°n  J0  days  should  be  adequate. 

suggesting?  1  vvould  say 


MR 


ANDERSON: 


The  parties  are  very  close-  *i 

)  <-iose,  they  bel 

to  settlement. 


1GVe  theT  are  very  clos 


THE  COURT:  Atari  and  North  American? 

MR.  ANDERSON:  Atari  and  North  American  on  all 
of  the  defendants,  yes. 

THE  COURT:  On  all  the  defendants.  Well,  Midway 
says  they  are-- 

k 

MR.  COHEN:  We  are  not  cl  ose  to  settlement  at  all, 
Your  Honor.  We  are  plaintiff.  We  are  not  close  to  settling 
with  them  at  all. 

THE  COURT:  Well,  look,  Mr.  Anderson-- 

MR.  ANDERSON:  The  whole  case  will  change  in  postur< 

,  A4.  .  Ynnr  .Honor.  We  will  bring  a  motion 

if  w$  settle  witn  Atari,  loir 

-  &c\  i  a  t  ely  uoon  settling  with  Atari  because 

to  get  Midway  out,  lmmedia  y  * 

..  ,  any  issues  left  or  any  standing 

we  do  not  think  Midway 

T  suggest  we  stay. 

once  we  settle  with  Atarx.  ^  Cannot  you  withhold 

THE  COURT:  Let  me 

for  50  dags?  W  lDI,Or'*0t 

taking  any  deposition5  days? 

i  rannot  wait 

about  it  that  you  ca  ld  like  to  have  an 

.  Your  Honor, 

MR.  COHEN:  has  been  pending  since 

tQ  try  this  case. 

early  trial  date 
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l  understand  what  is  being 

THE  C0URT:.  0tg0i«  «  “  inClUjCd  *“  ” 

,  h  Midwest  lS  aff ect  the  case, 

en  though  i*1  .  t  wiH  ar 

a,  i  *na  ;;;t - — *■  °-r  ir.  _ 


I 


\  do  not  s o o  how  it 


can  affect  the 


case. 


]/ 


nih  C()l,RT:  The  motion  will  be  denied.  Let  the 
dlSC0VCry  PrOCOed  thon»  i£  that  is  the  case,  then  let  then 
proceed  with  discovery,  I  would  strongly  believe  that  that 
would  bo  the  case,  but  counsel  who  knows  more  about  the  case 
says  it  will  not. 

Proceed  with  your  discovery,  then. 


\ 


•k 


is  a 


I  y 

correct 


Roscoe  C. 

t  ranset  ip  t 


,  rectify  that  the  foregoing 

Giles,  cercu/ 

c  the  record  of  proceedings  in 

from  trie 


j.z  fled  matter. 

\e  above-enuiti 


